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UNrrKD  States  Ootjbt, 

New  York,  Jwne  3,  1861. 
F.  H.  Upton,  Esq.  : 

Dear  Sir : — ^It  seems  certain  that  the  unfortunate  civil  conflict  in 
which  our  country  is  engaged,  will  call  into  exercise  to  no  inconsid- 
erable extent  the  prize  jurisdiction  of  our  Courts  of  Admiralty.  If 
.  this  be  so,  a  wort  which  shall  include  a  summary  of  the  Practice 
and  Proceedings  in  Prize  Courts,  will  be  of  great  value  to  the  pro- 
fession and  to  suitors  before  the  Prize  Courts  oi  the  country.  Know- 
rnff  the  interest  which  you  have  heretofore  taken  in  the  study  of  this 
subject,  and  your  past  experience  in  the  practice  in  prize  causes,  we 
suggest  to  you,  if  you  may  control  your  time  for  sucn  purpose,  that 
you  undertake  the  preparation  of  such  a  work  as  shall  supply,  in  this 
respect,  the  urgent  want  of  theprofession  and  of  the  community. 

Yours,  respectfully, 

Sam.  R.  Bbtts, 
Judge  of  the  Dist  Court  of  the  United  States. 

HSNBY   H.   EUJOTI, 
E.    H.    OWKN, 

Prize  Oommissionen. 


To  THE  Honorable  Samuel  E.  Betts,  Judge  of  the  Districtt  Coubt 
OF  the  Uniied  States,  and  E.  H.  Owen  and  Henry  H.  Elliotp, 
EsQS.,  Pbize  Commissioners. 

The  suggestion,  formally  communicated  to  me  in  your  note  of  the 
8d  of  June  last,  was  informally  made  by  one  of  you,  m  a  conversation 
had  directly  after  the  organization  of  the  Federal  Court  for  the  exer- 
cise of  its  prize  jurisdiction. 

Pursuant  to  that  suggestion,  it  was  my  original  purpose  to  limit 
my  labors  to  the  endeavor  to  supply  what  seemed  to  be  an  urgent 
necessity,  namely :  a  review  of  the  origin  and  character  of  the 
jurisdiction  of  Jrrize  Courts,  and  of  the  rractice  and  Proceedings 
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adopted  by  them,  in  the  administration  of  the  international  law  of 
mantime  warfare. 

In  the  prepress  of  my  labors  to  this  end,  I  became  persuaded  that 
a  prelimmaiy  review  of  the  law  of  nations,  so  far  as  they  relate 
to  the  interests  of  commerce  in  time  of  war,  was  essential  to  the 
just  appreciation  of  the  peculiar  jurisdiction  and  practice  of  prize 
tribunals. 

It  is  now  nearly  a  half  century  since  there  has  existed,  in  our 
I  country,  any  immediate  practical  necessity  of  a  familiarity  with  the 
principles  and  rules  of  this  law.  It  is,  therefore,  not  surprising,  that 
m  the  recent  discussions,  resulting  from  the  present  emergency,  upon 
f  the  interesting  subjects  of  lawful  bellifferents  and  their  rights,  of  the 
rights  and  obligations  of  neutrals,  of  tno  law  of  blockade,  of  contra- 
band traffic,  and  of  other  kindred  topics,  vague  and  imperfect  notions 
should  be  found  to  be  prevalent. 

In  view  of  this,  I  hope  that  you  may  iustify  a  departure  from  my 
first  intention,  although  it  has  occasioned  some  delay  in  a  compliance 
with  your  suggestion. 

In  the  review  of  the  important  questions  of  international  law,  con- 
tained in  the  preliminary  chapters  of  the  work  which  I  now  present 
to  you,  no  attempt  at  originality  has  been  ventured,  other  than  that 
involved  in  the  arrangement  and  method  of  presenting  the  subjects — 
and  as  to  that  portion  of  the  work  which  treats  of  the  jurisdiction,  prac- 
tice and  proceedings  of  prize  courts — it  is,  and  could  be,  little  else 
than  a  methodized  arrangement  of  the  rich  materials  alreach^  fur- 
nished from  the  abundant  stores  of  Lord  Stowell  and  Mr.  «fustice 
Story. 

Thus  methodized  and  arranged,  these  subjects  are  now,  for  the  first 
time,  connected  in  one  treatise.  I  sincerely  trust  that  the  result, 
while  meeting  your  approval,  may  prove  to  be,  not  of  mere  tempo- 
rary interest,  to  cease  with  the  termination  of  the  civil  discord  which 
has  prompted  it,  but  of  substantial  and  permanent  utility — as  well  to 
the  statesmen  and  merchant  as  the  lawyer. 

Yours,  respectfully^ 

Nbw  Tobx,  /«2y,  1861. 


PREFACE  TO  THE  SECOND  EDITION. 


It  was  fortunate  for  the  wellbeing  of  the  United  States,  when  the 
standard  of  rebellion  was  raised  to  overthrow  the  government,  that 
the  direction  and  management  of  its  naval  affaire  should  have  been 
committed  to  the  present  distinguished  head  of  that  department. 

Under  the  judicious  guidance,  incomparable  energy,  and  rare  ad- 
ministrative capacity,  which  he  has  brought  to  the  service,  the  world 
has  witnessed  with  admiring  wonder,  the  amazing  change  which  a 
few  brief  months  have  wrought  in  the  naval  power  of  the  nation. 

From  a  condition  of  humiliating  insignincance  and  inefficiency, 
in  which  he  found  it  (induced  mamly  by  the  jealous  and  uniform 
hostility  to  its  encouraffejnent  and  increase,  on  the  part  of  the  slave- 
holdittg  section  of  the  Union,  which,  in  the  name  of  democracy,  h^d 
hitherto  controlled  the  affairs  of  the  government),  out  of  the  great 
exigencies  and  boundless  resources  ot  the  nation,  it  has  suddenly 
started  into  life — a  gigantic  and  invincible  power — even  as  Minerva 
is  said  to  have  sprung,  all  armed,  from  the  head  of  Jove. 

Its  achievements  in  the  reduction  of  fortresses,  hitherto  deemed  im- 
pregnable to  the  assault  of  naval  armaments,  have  become  memorable 
epochs  in  naval  history. 

Its  agency  in  the  enforcement  of  the  government  interdict  of  com- 
mercial intercourse  with  the  insurgent  j)opulation,  over  thousands  of 
miles  of  coast  upon  the  Atlantic  Ocean  and  the  Gulf  of  Mexico,  has 
been  not  only  of  inestimable  value  to  the  nation,  but  wholly  unpre- 
cedented in  the  annals  of  blockading  service. 

The  curse  of  slavery,  and  its  withering  influences,  being  happily 
withdrawn  from  the  control  of  the  government — bv  God's  blessing 
never  to  be  restored — a  complete  revolution  in  the  policy  of  the 
nation  is  as  immediate  as  it  was  inevitable;  and  hereafter,  the 
nation's  navy  will  become  and  remain  the  great  right  arm  of  the 
nation's  defence. 

Henceforth,  all  subjects,  in  any  manner  connected  with  the  man- 
agement and  interests  of  this  great  power,  will  assume  an  importance 
hitherto  unacknowledged  or  unknown. 

The  numerous  and  important  questions  in  the  law  of  nations  affect- 
ing the  interests  of  neutral  commerce,  which  have  grown  out  of  the 
civil  war  in  the  United  States — the  momentous  issues  discussed  and 
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determined  in  the  recent  adjudications  by  the  Federal  courts,  upon 
the  maritime  captures  made  by  the  naval  forces  of  the  ^jovernment 
in  the  prosecution  of  the  war — the  many  interesting  subjects  involved 
in  those  adjudications,  connected  with  the  practice  and  proceedings 
of  courts,  organized  for  the  administration  of  the  law  of  prize — and 
the  recent  congressional  legislation  upon  matters  incident  to  maritime 
warfare,  have  combined  to  render  desirable,  if  not  necessary,  the  new 
and  greatly  enlarged  edition  of  this  work,  which  is  now  presented  to 
the  profession  ana  the  public. 

Tne  additions,  which  exceed  in  volume  the  original  text,  are  placed 
at  the  termination  of  the  respective  chapters  of  the  first  edition,  which 
treat  of  subjects  cognate  to  those  of  the  addenda,  instead  of  being 
given  the  awkward  and  inconvenient  position  of  foot-notes,  or  the 
more  undesirable  form  of  an  appendix. 

The  opportunity  has  not  been  neglected  to  correct  several  errors 
which  had  escaped  notice  in  the  original  text,  to  supply  a  more  copi- 
ouii  and  convenient  index,  or  table  of  contents,  for  reference,  and 
also  a  complete  list  of  cited  authorities. 

The  author  desires  to  avail  of  this  occasion,  to  express  his  acknowl- 
edgments for  the  many  kind  and  flattering  notices  of  his  work,  by 
the  pi*es8  of  the  country,  as  well  as  for  its  gracious  and  favorable  recep- 
tion in  the  navy  and  by  the  profession ;  and  he  ventures  to  indulge  a 
hope,  that  his  larger  labors  in  the  preparation  of  this  edition,  wiU  be 
amply  rewarded,  by  its  greatly  ennanced  value  and  utiKty,  as  a  text- 
book for  future  reference. 
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THE  LAW  OF  NATIONS 

AFFECTING  COMMERCE  DURING  WAR 


CHAPTER  L 


Of  Wab  and  rcB  Declaration — ^and  herein  who 

ARE   LAWFUL   BELLIGERENTS. 

Public  War  is  that  state .  in  which  nations,  au- 
thorized by  the  sovereign  power,  prosecute  their 
rights  by  force.^ 

"  It  is,"  says  Lord  Bacon,  "  one  of  the  highest  ^^  defined. 
trials  of  right ;  for,  as  princes  and  states  acknowl- 
edge no  superior  upon  earth,  they  put  themselves 
upon  the  justice  of  God  by  an  appeal  to  arms."* 

An  appeal  -of  so  momentous  a  nature,  involving  ,j^^  war-mak- 
the  right  of  judging  whether  a  nation  has  real  and  "^g  power, 
just  grounds  of  complaint ;  whether  she  is  author- 
ized to  employ  force,  and  justifiable  in  taking  up 
arms;  whether  prudence  wiU  admit  of  such  a 
course ;  whether  the  welfare  of  the  nation  requires 
it,  and  cannot  otherwise  be  secured— can  be  made 
only  by  the  supreme  sovereign  power  of  the  state, 

'  Grotius,  De  Jure,  Lib.  I.,  c.  i,  §  2.  Albericus  Gentilus,  De 
Jure  Belli,  Lib.  L,  c.  ii.  Bjnkershoek,  Qusest  Jur.  Pub.,  Lib. 
L,  c.  i.  Vattel,  Lib.  III.,  c.  L,  §  1.  Hobbea,  De  Corpore  Politi- 
co, P.  L,  c.  i.,  §  2. 

«  Bacon's  Works,  Vol.  IIL,  p.  40. 
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5tf  OF   WAB   AND   ITS   DECLAKATION. 

whether  that  exist  in  king,  emperor,  or  congress,  as 
the  representative  of  the  body  of  the  nation. 

The  right  to  determine  the  question  of  the  ne: 
cessity  of  an  appeal  to  force  for  the  prosecution  or 
recovery  of  a  national  right,  for  the  protection  of 
the  national  security  by  the  infliction  of  punish- 
ment as  an  atonement  for  a  national  injury,  or  as 
the  means  of  averting  a  threatened  danger  to  na- 
tional interests,  is  an  insepai'able  incident  to  a  salu- 
tary government.  It  has  been  called  "  one  of  the 
rights  of  majesty."^ 

The  sovereign  power  of  the  state,  whether  the 
hereditary  or  elected  representative  of  the  people 
(who  constitute  the  state),  can  alone  be  the  author 
of  war.  By  that  order  it  is  invoked.  In  that  name 
it  is  conducted.  By  that  power  alone  armies  are 
Tho  war-mak-  enlisted,  and  navies  are  constructed  and  manned, 
mg  power.      ^^^  ^^^  ^j^^  humau  ageucics  of  warfare  are  but 

instruments    in    the  hands  and  control  of   that 
power. 

"In  order  to  legalize  a  war,  it  must  be  com- 
menced or  declared,"  says  Lord  Stowell,  "  by  that 
particular  branch  of  the  state  which  is  invested  by 
the  constitution  with  this  important  prerogative." 
"  If,"  says  Brooke,  "  all  the  people  of  England  would 
make  war  with  the  king  of  Denmark,  and  the  king 
(that  is,  our  king)  will  not  consent  to  it,  this  is  not 
war."* 

In  the  United  States,  the  power  of  declaring 

The  war-mak-  war,  as  wcU  as  that  of  raising  all  the  requisite 

t^  upstates  means  and  supplies  for  its  prosecution,  by  the  ex- 

'  vested  solely  p^ggg  provisions  of  the  constitution  of  the  govern- 

'  Hazlitt's  and  Roche's  Manual  of  Maritime  War,  p.  2. 
'  Brooke's  Abridgment,  Tit.  Denizen. 
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ment,  is  confided  exclusively  to  the  Congress  of  the  '^^^^  ^^®™^ 
nation."^ 

This  right  of  majesty,  this  highest  attribute  of 
the  sovereignty  of  a  state,  and  without  which  it 
must  of  necessity  cease  to  be  sovereign,  by  the 
positive  terms  of  the  written  constitution,  ordained 
and  established  by  the  people  of  the  United  States, 
"  in  order  to  form  a  more  perfect  union''  than  that 
which  had  previously  existed  under  the  articles  of 
confederation  of  the  several  states — is  absolutely 
surrendered  by  the  several  states  (which,  by  their 
people,  in  convention  assembled,  adopted  and  rati- 
fied that  constitution)  into  the  hands  of  the  leg- 
islative department  of  the  national  government. 
Not  only  is  this  done  by  the  provision  referred  to, 
expressly  conferring  the  sovereign  powder  upon  the 
federal  Congress,  which  would  necessarily  exclude 
the  idea  of  its  existence  elsewhere,^  but,  as  if  to 
guard  against  the  possibility  of  error,  resulting  from 
the  hitherto  prevailing  sentiments  in  favor  of  the 
independent  sovereignty  of  the  several  states,  this 
right  of  majesty,  this  sine  qua  non  of  sovereign- 
ty, is  declared  to  be  shorn  from  the  several  states, 
by  the  most  positive  terms  of  the  federal  constitu- 
tion. By  section  10  of  the  1st  article,  it  is  pro-  Tho  soyeroign 
vided,  that  "  no  state  shall  engage  in  war,  or  keep  ^^  J°"^; 
troops  or  ships  of  war  in  time  of  peace,  or  enter  in-  seTemi  states. 
to  any  agreement  or  compact  with  another  state  or 
with  a  foreign  power,"  or,  in  fact,  possess  the  power 
of  doing  any  of  those  things  which  are  essential  inci- 
dents of  the  war-making  power,  such  as  "  to  grant 
letters  of  marque  and  reprisal,  coin  money,  emit 
bills  of  credit,  make  any  thing  but  gold  and  silver 

*  ConBt  of  TI.  S.,  Art.  1,  §  8. 
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coin  a  tender  in  payment  of  debts,  or  pass  any  bill 
of  attainder,"  etc. 

The  dogma  of  independent  state  sovereignty  has 
been  adhered  to  with  a  pertinacity,  which  (in  view 
of  the  carefiilly  expressed  and  unambiguous  pro- 
visions of  the  constitution  of  the  United  States,  re- 
quires no  ordinary  degree  of  charitable  forbear- 
ance to  designate  as  honest),  until  at  length  it  has 
brought  forth  its  legitimate  and  bitter  fruit,  in  a 
foolish,  and  wicked,  and  causeless  rebellion  of  those 
states  whose  leaders  have  adopted  it,  and  which  can 
only  be  happily  terminated  by  the  utter  extinction 
of  this  pernicious  heresy. ' 

^^con^d^  In  the  early  ages  of  political  societies,  a  war  corn- 
ered requisite  nienced  without  a  solemn  declaration,  was  consid- 
ered informal  and  irregular,  and  conti'ary  to  the 
established  usage  of  nations.  It  was  so  regarded 
down  even  to  the  time  of  Grotius,  who,  admitting 
that  a  declaration  was  not  required  by  the  law  of 
nature,  declares,  nevertheless,  that  the  law  of  na- 
tions demands  it.*  The  Romans  granted  no  tri- 
umphs for  any  war  which  was  not  preceded  by  a 
formal  declaration.  During  the  era  of  chivalry, 
the  rules  of  which  required  the  fullest  notice  of 
intention  to  an  adversary,  that  he  might  have 
abundant  opportunity  to  prepare  for  his  defence^ 
declarations  of  war  were  heralded  and  proclaimed 
with  the  greatest  solemnity,  and  clothed  with  all 
those  formalities  which  the  habits  of  knighthood 
had  carried  into  the  customs  of  general  warfare. 
With  the  decline  of  chivalry  such  declarations  were 
gradually  discontinued,  although  Clarendon,  in  his 

'  GrotiuR,  De  Jure,  Lib.  III.,  c.  iii.,  §  6. 
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History  oi  the  Rebellion,  speaks  in  terms  of  censure 
of  the  war  in  which  the  Duke  of  Buckingham  went 
to  Prance,  as  entered  into  "  wit^^out  so  much  as  the 
formality  of  a  declaration  by  the  king,  containing ' 
the  ground  and  provocation  and  end  of  it,  according 
to  custom  and  obligation  in  the  like  cases,"^^ 

Puffendorff,*  Vattel,'  Emerigon,*  each  contend  for 
the  necessity  of  a  public  declaration  before  the 
conmiencement  of  a  war,  as  required  not  only  by 
the  law  of  nations  but  by  justice  and  humanity ; 
and  the  former  holds  acts  of  hostility  not  preceded 
by  a  formal  declaration  of  jsvar,  to  be  acts  of  piracy 
and  robbery.  Bynkershoek,*  however,  maintains 
that  the  law  of  nations  does  not  require  a  declara- 
tion of  war  to  precede  the  act,  and  cites  numerous 
precedents  to  sustain  his  position. 

Such  is  the  modern  doctrine,  and  the  well  settled  No  declaration 

^1  •  /»  T^  n  n     t     'required  by 

practice  of  the  nations  of  JiiUrope  as  well  as  of  the  the  existing 

United  States.  lawof  nations. 

"  War,"  says  Lord  Stowell,  "  may  lawfully  exist 
without  a  declaration  on  either  side.  It  is  so  laid 
down  by  the  best  writers  on  the  law  of  natioi^."* 

In  the  war  declaimed  by  the  United  States  against 
Great  Britain  in  1812,  hostilities  were  commenced 
by  the  United  States,  immediately  upon  the  pas- 
sage of  the  act  of  Congress,  and  without  waiting  to 
communicate  any  notice  of  intention  to  the  English 
government.    But  although  no  previous  declaration  proclamation 
of  intention  to  the  adversarj',  be  required  as  a  jus-  j^poJ-n^^io^^ 
tification  of  hostilities,  yet  such  a  declaration,  by  and  guidance 
public  act,  proclamation,  or  manifesto,  is  essentially  neutrals. 

'  Claren,  Hist.  Reb.,  Vol.  L,  p.  40.  •  Book  VII.,  c.  vi.,  §  9 
*  Book  III.,  c.  iv.,  §  51.  *  Traite  des  Assurances^  I.,  663.  *  Quest 
J  or.  Pub.  Lib.  L,  c.  ii.     *  The  Eliza  Ann,  1  Dodson,  247. 
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necessary  for  the  instruction  and  direction  of  the 
citizen,  whose  individual  rights  are  materially 
affected,  as  the  direct  result  of  a  war  in  form. 
Without  such  a  declaration,  too,  it  would  be  im- 
possible to  determine,  whether  the  rights  of  the  citi- 
zen are  impaired,  as  a  legitimate  effect  of  war,  and 
for  which  no  redi^ess  can  be  demanded  in  a  treaty 
of  peace,  or  whether  the  injuries  that  he  has  sus- 
tained are  such  as  to  demand  reparation. 

But  not  only  is  such  a  declaration  requisite  tor 
the  information  and  direction  of  the  citizen,  but  it 
is  equally  necessaiy  for, the  instruction  of  the  citi- 
zens or  subjects  of  neutral  powers. 

The  knowledge  of  the  existence  of  hostilities  be- 
tween belligerents,  imposes  upon  neutrals  certain 
duties  and  obligations,  the  strict  obsei^vance  of 
which  alone  entitles  them  to  that  protection  in  per- 
son and  property,  which  is  accorded  to  those  who, 
in  time  of  war,  take  no  part  in  the  contest,  but  re- 
main common  friends  of  both  parties,  without  favor- 
ing the  aims  of  the  one  to  the  prejudice  of  the  other. 
In  the  United     By  the  Constitution  of  the  United  States,  war 

States  an  act  ii/»ni  i  •      j.         /*       • 

of  Congress  is  canuot  lawfully  be  commenced  agamst  a  foreign 
Xmai  deS^  powcr,  without  an  act  of  the  Congress  of  the  nation, 
ration.  and  such  an  act  undoubtedly  operates  as  a  formal 

and  official  notice  to  all  the  world,  and  is,  of  itself, 
equivalent  to  the  most  solemn  and  formal  declara- 
tion.^ 

"  When  war  is  duly  declared,"  says  Chancellor 
Kent,*  "  it  is  not  merely  a  war  between  this  and  the 
adverse  government,  in  their  political  characters. 
Every  man  is,  ii  judgment  of  law,  a  party  to  the 
acts  of  his  own  government,  and  a  war  between  the 

'  Haz.  <fe  Koch.  Mar.  Law,  8.    *  Kent's  Com.,  Vol.  L,  p.  63. 
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governments  of  two  nations  is  a  war  between  all 
the  individuals  of  the  one,  and  all  the  individuals 
of  which  the  other  nation  is  composed.  Govern- 
ment is  the  representative  of  the  will  of  all  the 
people,  and  acts  for  the  whole  society.  This  is  the 
theory  in  all  governments,  and  the  best  writers  on 
the  law  of  nations  concur  in  the  doctrine,  that  when 
the  sovereign  of  a  state  declares  war  against  another 
sovereign,  it  implies  that  the  whole  nation  declares 
war,  and  that  all  the  subjects  of  the  one  are  enemies 
to  all  the  subjects  of  the  other." 

Individual  inclinations,  prejudices,  or  partialities, 
must  be  subjected  to,  and  controlled  by,  the  deter- 
mination of  the  government.  The  practical  recog- 
nition of  this  principle  cannot,  with  safety,  be  dis- 
regarded by  the  citizen.^ 

Since  the  disuse  of  formal  declarations  of  war,  Legal  oom- 
many  disputes  and  difficulties  have  arisen,  in  the  Sfs^^  ^ 
adjustment  or  enforcement  of  individual  rights  or 
obligations,  from  the  impossibility  of  determining 
the  precise  date  of  the  commencement  of  hostilities. 
Such  difficulties  are  obviated  by  the  constitutional 
provision  of  the  United  States  government,  which  y 
vests  the  war  making  power  in  the  Congress  alone. 
fPbe  date  of  the  act  of  Congress,  therefore,  furnishes  By  statute 
the  precise  period  of  the  commencement  of  the  pe-  ^N^w^*^ 
culiar  duties  and  obligations  which  a  condition  of  >/ -v  ^^^^  ^ 
war  imposes  on  the  citizen,  u  SX^*^!^ 

Modern  treaty  stipulatiros  between  the  several  Z)^"^^ 

European  nations,  providing  that  **a  rupture  of 
pacific  relations  shall  be  regarded  as  having  taken 

'  Lord  Stowell,  1  Robinson,  118. 
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place  at  the  date  of  recall  or  dismissal  of  the  re- 
spective ambassadors,"  have  sought  to  avoid  the 
embarrassments  resulting  from  the  absence  of  a  for- 
mal declaration.^ 

ftu^^beuur^^"      Whether  any  other  than  sovereign  independent 
ents.  nations  at  war  with  each  other,  can  be  considered 

as  lawful  belligerents,  with  the  rights  and  privileges 
of  belligerent  powers,  seems  not  to  have  been  made 
a  subject  of  discussion  by  any  of  the  elementary 
writers  upon  the  law  of  nations.. 
Importance  of      The  questiou  assumes  no  inconsiderable  import- 
conSon"  ^^  ance,  in  connection  with  the  rebellion  against  the 
war^iii^fu!  constitutional  government  of  the  United  States  of 
statos.  America,  which  has  arisen  among  the  people  in  the 

southern  portion  of  the  country,  who,  by  the  singu- 
lar forbearance  of  the  national  government,  have 
been  enabled  to  seize  the  unprotected  property  of 
the  nation,  consisting  of  forts,  arsenals,  mints,  cus- 
tom houses,  etc.,  erected  and  established  among 
them,  together  with  the  arms,  munitions  of  war, 
moneys,  etc.,  contained  therein;  and  having  pre- 
tended to  establish  an  independent  confederacy, 
with  all  the  paraphernalia  of  a  sovereign  nation, 
have  levied  armies  to  oppose  the  aroused  deteimi- 
nation  of  the  nation  to  crush  the  insurrection,  and 
have  issued  letters  of  marque  and  reprisal  as  a  law- 
ful belligerent,  by  means  of  which  to  inflict  a  blow 
upon  the  commerce  of  the  country,  which  almost 
exclusively  exists  in  that  portion  which  remains 
loyal  to  the  constitutional  government. 

The  public  documents  directly  relating  to  this 

'  Be  Marten's  Supp.,  vii.,  213 ;  id.  x.,  870  ;  id.  xi.,  471,  483,  618. 
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unnatural  and  wholly  unprovoked  and  causeless 

civil  conflict,  including  the  several  proclamations  of 

the  president  of  the   United  States,  and  of  the 

leader  of  the  insurrectionists,  calling  himself  the 

president  of  the  Confederate  States,  together  with 

that  of  the  sovereig-n  of  Great  Britain,  etc.,  will  be 

found  in  the  appendix. 

|The  lanffuaffe  of  the  proclamation  of  the  British  Proclamation 

f  •    n  1  'J         1     •  X*        of  Great  Brit- 

«queen,  especially  when ,  considered   in   connection  ain  rccogniz- 
with   that  used,  apparently  with   much   delibera-'g°^|J;^^^^*^" 
tion,  by  the  lords  who  speak  for  the  British  min-  tionistaaaiaw- 
istry,  seemed  to  leave  no  doubt  of  the  original  de-  ems. 
termination  of  the  British  government  to  regard  the 
persons  in  revolt  against  the  constituted  government 
of  the  United  States  as  lawful  helligerentSj  and  to 
observe  a  strict  neutrality  between  them  and  the 
federal  govemmen^Jj^ 

The  naval  power  of  the  federal  government  being  Effect  of  this 
quite  sufficient  to  effect  a  complete  blockade  of  all  .nltions. 
the  ports  of  the  rebel  territory,  this  position  on  the 
part  of  Great  Britain  would  assume  a  vast  prac- 
tical importance,  inasmuch  as  it  would  open  the 
British  ports,  wheresoever  situated,  as  a  shelter, 
asylum  and  protection  to  the  privateers  of  the 
rebel  community,  into  which  they  might  carry 
their  prizes  and  hold  them  in  safety,  to  await  a 
condemnation  of  a  court,  purporting  to  possess  the 
powers  of  admiralty  in  the  country  of  the  captors. 

In  the  carefully  rehearsed  colloquy  upon  this  sub- 
ject in  the  British  Parliament,  the  distinguished 
lord  by  whom  it  was  specially  announced  as  the 
policy  of  the  British  government,  cited  as  a  prece- 
dent justifying  the  position,  the  recognition  of 
Greece  as  a  lawftd  belligerent,  during  her  efforts 
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to  become  independent  of  Turkey,  before  her  inde- 
pendence was  recognized  by  Great  Britain  or  any 
other  nation. 
Legislative         The  Icamcd  lord  (John  Rugsell),  by  consulting 
precedents  in  the  records  of  the  highest  judicial  tribunals  of  the 
^te^*"^^^     United  States,  and  the  opinions  of  the  most  distin- 
guished jurist  who  has  ever  adorned  the  American 
bench  (Chief  Justice  Marshall),  might  have  found 
precedents  much  moretojiis  pui*pose,  though  per- 
haps not  more  susceptible  of  being  distinguished 
from  the  case  presented  in  the  present  revolt  against 
the  integrity  of  the  United  States  government. 

One  Palmer  and  others  were  indicted  in  the  Cir- 
cuit Comt  of  the  United  States  in  the  district  of 
Massachusetts,  for  an  alleged  robbery  and  pii'acy 
on  the  high  seas.  They  were  defended  as  lawful 
•  privateers,  acting  under  the  authority  and  commis- 
sion of  a  lawful  belligerent. 

Upon  a  division,  the  question  certified  for  the  de- 
tennination  of  the  Supreme  Court  of  the  United 
States  was  as  follows : — 

"  Whether  any  revolted  colony,  district  or  peo- 
ple, who  have  thrown  off  their  allegiance  to  the 
mother  country,  but  have  never  been  acknowledged 
by  the  United  States  as  a  sovereign  and  independ- 
ent nation  or  power,  have  authority  to  issue  com- 
missions to  make  captures  on  the  high  seas,  of  the 
persons,  property,  and  vessels  of  the  subjects  of  the 
mother  country  who  retain  their  allegiance;  and 
whether  the  captures  made  under  such  commis- 
sions are,  as  to  the  United  States,  to  be  deemed 
lawful;  and  whether  the  forcible  seizing,  with 
violence,  and  by  putting  in  fear  of  the  persons  on 
board  of  the  vessels,  the  property  of  the  subjects 
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of  the  mother  country  who  retain  their  allegiance, 
on  the  high  seas,  in  virtue  of  Buch  commissions,  is 
not  to  be  deemed  a  robbery  or  piracy  within  the 
act  of  Congress." 

Upon  this  question,  the  opinion  of  the  Supreme 
Court  of  the  United  States,  pronounced  by  Chief 
Justice  Marshall,  was  clear  and  explicit. 

"When,"  says  he,  "a  civil  war  rages  in  a  foreign 
nation,  one  part  of  which  separates  itself  from  the 
old  established  government  and  erects  itself  into  a 
new  and  distinct  government,  the  courts  of  the 
Union  must  view  and  treat  the  newly  constituted 
government  as  it  is  viewed  by  the  legislative  and 
executive  departments  of  the  government  of  the 
United  States.  If  that  government  remain  neutral, 
but  recognizes  the  existence  of  civil  war,  the  courts 
of  the  Union  cannot  consider  as  criminal  those  acts 
of  hostility  which  are  authorized,  and  which  the 
new  government  may  direct  against  its  enemy." 
"  The  government  of  the  United  States  having  re- 
cognized the  existence  of  the  civil  war  in  question, 
the  acts  of  the  defendants  were  justified  under  the 
commission  of  the  revolting  territory,  as  a  lawful 
belligerent,  and  were  in  no  manner  unlawful  or  in 
violation  of  the  act  of  Congress."^ 

In  a  later  case,  in  which  the  same  question  arose, 
the  same  court  says : 

"The  government  of  the  United  States  having 
recognized  the  existence  of  civil  war  between  Spain 
and  her  colonies,  our  courts  are  bound  to  recognize 
as  lawful,  those  acts  which  war  authorize,  and  the 
new  government  in  South   America  may  direct. 

*  United  States  vs.  Palmer,  4  Curtis,  S.  C.  Decisions ;  3  Wheat, 
810 
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Captures  made  under  their  commissions  must  be 
treated  by  us  like  other  captures.  Their  legality 
cannot  be  detennined  in  our  courts  unless  made  in 
violation  of  our  acts  of  neutrality."^ 

And  in  a  still  later  case  in  the  same  court,  in* 
which  the  same  question  was  discussed  with  great 
learning  and  abUity  by  distinguished  counsel,  the 
court  says:  "Another  objection  has  been  urged 
against  the  admission  of  this  vessel  to  the  privi- 
leges and  immunities  of  a  public  ship,  which  may 
Sifi  well  be  disposed  of  in  connection  with  the  ques- 
tion already  considered.  It  is,  that  Buenos  Ayres 
has  not  yet  been  recognized  and  acknowledged  as 
a  sovereign,  independent  government  by  the  execu- 
tive or  legislature  of  the  United  States,  and  there- 
fore is  not  entitled  to  have  her  ships  of  war  recog- 
nized by  our  courts  as  national  ships. 

"  We  have,  in  former  cases,  repeatedly  had  occa- 
sion to  express  our  opinion  on  this  points  The 
government  of  the  United  States  has  recognized 
the  existence  of  a  civil  war  between  Spain  and  her 
colonies,  and  has  avowed  a  determination  to  remain 
neutral  between  the  parties,  and  to  allow  to  each 
the  same  rights  of  asylum,  and  hospitality,  and  in- 
tercourse. Each  party  is  therefore  deemed  by  us  a 
belligerent  nation,  having,  so  far  as  concerns  us,  the 
sovereign  rights  of  war,  and  entitled  to  be  respect- 
ed in  the  exercise  of  those  rights.  We  cannot  in- 
terfere, to  the  prejudice  of  either  belligerent,  with- 
out making  ourselves  a  party  to  the  contest,  and 
departing  from  the  position  of  neutrality.  All  cap- 
tures made  by  each  must  be  considered  as  having 

'  The  JDivina  Pastor,  4  Curtis,  S.  C.  Decisions,  346 ;  4  Wheat 
52. 
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tlie  same  validity ;-  and  all  the  immunities  which 
may  be  claimed  by  public  ships  in  our  ports,  under 
the  law  of  nations,  must  be  considered  as  equally 
the  right  of  each,  and  as  such,  must  be  recognized 
by  our  coiui;s  of  justice  until  Congress  shall  pre- 
scribe a  different  rule.  This  is  the  doctrine  hereto- 
fore asserted  by  this  court,  and  we  see  no  reason  to 
depart  from  it."^ 

Thus  it  will  be  seen,  that  so  far  as  mere  precedent 
is  concerned,  considered  wpa/rtfrom  the  circumatanr 
oes  which  induced  itj  that  whiQh  has  been  estab- 
lished by  the  government,  and  enforced  by  the  ju- 
diciary of  the  United  States,  might  sustain  the 
position  taken  by  Great  Britain. 

But  though  such  a  precedent,  of  the  recognition  Lo-.siative 
of  a  revolting  people  as  lawful  belligerents,  were  nlTbtudSig*' 
a  sufficient  justification  of  the  course  pursued  by  *"^^°"^y- 
Great  Britain  toward  the  nation  by  which  the  prec- 
edent was  established,  it  is  not  here  pretended,  that 
Buch,  or  any  number  of  precedents,  could  impose 
an  imperative  law  of  action  upon  nations,  or  that 
Great  Britain,  under  the  existing  circumstances, 
would  not  be  entirely  justified  in  the  eyes  of  the 
civilized  world,  in  a  departure  from  such  a  prece- 
dent. 

HTne  annals  of  the  world  furnish  no  parallel  to  the  the  rebellion 
present  atrocious  combination  to  overthrow  the  con-  goveranent  of 
stitutional  government  of  the  United  States.    In  all  ^^^^'^^^^ 
those  cases  to  which  reference  has  been  made,  and  unprecedented 

•     -II*  •       i.  J    J    •      T_  •  J.  i»       in  all  its  cir- 

mdeed,  m  every  mstance  recorded  m  history,  oi  a  cumstanoes  in 
people  revolting  against  a  government  of  which  it  ^^o^^^^ex- 
forms  a  part  where  the  revolt  has  assumed  propor-  »«*"«  ?««»- 

^  The  Santissima  Trinidad,  5  Curtis,  S.  C.  Decisions,  268 ; 
7  Wheat  283. 
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^ent  can  indi-  tions  entitling  it  to  be  regarded  as  something  other 
gationof  na-  than  the  transient  aberrations  of  a  deluded  mob, 
kno^iedge°the  there  have  existed  circumstances,  of  more  or  less 
lawfldbem*.  significance,  which  commended  the  revolt  to  the 
ents.  sympathies  of  Christian  natioi^^ 

The  impartial  reader  of  history  will  seek  in  vain 
for  the  record  of  such  a  revolt,  that  may  not  fairly 
be  referred  to  some  direct,  pressing,  urgent  cause, 
or,  at  bast,  in  which  the  leading  spirits  of  the  move- 
ment were  not  themselves  in  perfect  accordance,  in 
their  assignment  of  the  reasons  which  impelled  them 
to  resistance.  iBut  in  this  unnatural  rebellion,  against 
as  igHd,  and  benignant,  and  beneficent  a  govern- 
ment as  ever  existed  upon  earthA  is  presented  the 
extraordinary  spectacle  of  grave  and  apparently 
well-considered  public  docmnents,  prepared  for  sub- 
mission to  the  judgment  of  the  world,  emanating 
from  the  two  prominent  conspirators  in  the  revolt — 
one  calling  himself  the  president,  and  the  other  the 
vice-president  of  the  Confederate  States — ^in  which 
each  sets  forth  elaborately  what  he  considers  the 
aggregation  of  causes  which  have  induced  the  at- 
tempt to  overthrow  the  government,  so  utterly  dis- 
cordant, so  diametrically  differing,  each  from  the 
other,  that  one  who  should,  for  the  first  time,  read 
the  manifestos,  without  any  previous  information 
of  current  events,  might  suppose  them  to  refer  to 
diflTerent  nations  and  a  different  people. 

It  is  quite  safe  to  declare  that  rebellion  to  be 
causeless,  in  which  it  is  scarcely  possible  to  find  any 
two  prominent  insurrectionists  agreeing  in  their  as- 
signment of  the  causes  which  have  produced  it. 

It  is.  quite  safe  to  declare  that  rebellion  to  be 
causeless,  that  is  raised  against  a  government,  which, 
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from  its  commencement,  to  the  dawn  of  revolt,  has 
been  controlled  and  administered,  in  all  its  depart- 
ments, in  the  interests  of  those  by  whom  the  rebel- 
lion has  been  incited.  And  it  is  quite  safe  to  de- 
clare that  rebellion  to  be  causeless  which  has  no  other 
avowed  basis  than  a  pretended  apprehension  of  a 
future  indisposition  of  the  government  to  protect 
the  peculiar  rights  in  the  peculiar  property  of  the 
revolting  people — which,  if  successful,  can  have  no 
other  end  than  to  leave  those  rights  so  utterly  with- 
out all  protection,  that  their  eventual  annihilation 
would  be  inevitable. 

Revolting  people  of  other  nations  have  risen  to 
throw  off  the  yoke  of  the  oppressor — ^to  free  them- 
selves from  an  odious  thraldom — to  cast  away  the 
burdens  heaped  upon  them  by  an  iron  despotism, 
and  to  go  forth  an  independent  people.  \l^^ever  be-\ 
fore,  in  the  world's  history,  was  a  rebellion  against  a  \  0  ^'^^'^ 
constituted  government  resorted  to  with  the  avowed         .  ^ 
and  sole  purpose  and  object  of  encouraging,  pro-  \  ^   ^  y^V J^ 
tecting,  extending,  and  perpetuating  human  slavery,  \     ^^ 
and  making  the  perpetual  bondage  of  a  race  the  "^^    * 

chief  comer-stone  of  the  social  and  political  fabric,^/ 

Considerations  such  as  these,  might  well  have 
justified  Great  Britain  in  declaring  that  such  re- 
cognitions of  a  revolted  people  as  lawftd  belliger- 
ents, which  have  hitherto  been  made  by  nations, 
before  their  independence  was  acknowledged,  for- 
nish  no  Drecedent  for  a  case  like  thia 
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CHAPTER  n. 


Of  the  Legal  Obligations  of  Belligerentb  ajstd 
THEIR  Allies. 

War  ternun-  m  •  /»  i  •  •  -i  • 

atee  coi.imerco     liiE  existence  of  WEF  between  nations  immediate- 
ly terminates  all^  legal  commercial  intercourse  be- 


llgereiitM. 


The  foundA- 
tion  of  thiB 
doctrine. 


tween  their  citizens  or  subjects.  This  principle  is 
of  a  character  so  obviously  just,  resulting  from  the 
very  nature  of  war  itself,  and  having  its  source  in 
that  natural  reason  and  natural  justice  which  are 
alike  binding  on  the  whole  community  of  the  civil- 
ized world,  that  all  the  great  writers  who  have 
treated  of  the  law  of  nations  have  assumed  it  as  in- 
controvertible.^ There  is  no  8u<;h  thing,  as  has  been 
justly  said,  as  a  war  for  arms  and  a  peace  for  com- 
merce. The  existence  of  war  places  each  individual 
citizen  of  the  respective  belligerent  nations  in  a  con- 
dition of  common  hostility.  By  it,  all  treaties,  all 
civil  contracts,  all  rights  of  property,  are  terminated 
or  suspended.  Its  existence  confers  the  power,  if  it 
does  not  impose  the  duty,  on  every  citizen  to  attack 

*  Grotius,  Lib.  IIL,  c.  iv.,  §  8 ;  Bynkershoek,  Lib.  L,  c.  iii. ;  Vat- 
tel,  Lib.  IIL,  c.  iv. ;  Valin,  Lib.  Ill,  Tit.  6,  Art.  3. 
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the  enemy  and  seize  his  property,  though,  by  estab- 
lished custom,  this  right  is  restricted  to  such  only, 
as  are  the  commissioned  instruments  of  the  gov-         ^ 
emment  for  such  purpose. 

Trade  and  commerce  presuppose  the  existence  of 
civil  contracts  and  business  relations,  and  a  re- 
course to  judicial  tribunals ;  and  this  is  necessarily 
incompatible  with  o  state  of  wai*. 

Trade  and  commerce,  by  enriching  the  merchants 
of  the  enemy,  and  thus  enabling  them  to  contribute 
to  the*  support  of  their  government,  as  well  as  by 
replenishing  the  treasury  of  the  enemy  by  the  pay- 
ment of  export  duties  upon  the  merchandise  brought 
fi-om  his  country,  operate  directly  to  aid  and  assist 
the  enemy,  by  furnishing  him  with  the  very  sinews 
of  war. 

Besides,  any  individual  profit  or  advantage  which 
might  accrue  from  the  continuance  of  commercial 
intercourse,  is  far  outweighed  by  a  consideration  of 
the  public  welfare,  which  requires  a  cessation  of 
the  extraordinary  facilities  which  it  affords,  of  con- 
ducting a  traitorous  correspondence  with  the  ene- 
my, and  of  conveying  intelligence  that  the  public 
safety  demands  should  be  withheld. 

A  review  of  the  English  and  American  authori-  Review  of 
ties,  and  the  luminous  and  learned  commentaries  of  1011^011  the 
Sir  WilUam  Scott  (Lord  Stowell)  and  of  Mr.  Jus- ^^^^J^'*' 
tice  Story,  illustrating  the  true  character  and  ex- 
tent of  the  principle  by  which  all  commercial  inter- 
course is  interdicted  between  belligerents,  and  of 
the  circumstances  under  which  it  has  been  applied 
and  enforced,  cannot  fail  to  be  instructive,  as  well 
to  the  statesman  and  law^^er,  as  the  merchant. 

The  leading  English  cases  are,  ^^The  Hoqp^^  (1 
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Robinson,  196)  and  ''Potts  yq.  Bell  et  ahr  (8  Term 
Rep.  548).  In  the  case  of  "  The  Hoop^^  it  appear^ 
ed  that  Mr.  Malcolm  of  Glasgow,  and  other  mer- 
chants of  Scotland,  had  traded  with  Holland,  for 
articles  necessary  for  the  agriculture  and  manufac- 
tures of  Scotland.  They  had  several  times  applied 
for,  and  procured,  the  king's  license  for  this  trade 
dmnng  the  war ;  but,  after  the  passing  of  certain 
acts  of  Parliament,  being  eiToneously  informed  by 
the  commissioners  of  the  customs  at  Glasgow,  that 
such  licenses  were  no  longer  necessary,  they  omitted 
to  procure  one  upon  the  occasion  in  question,  and, 
in  consequence  of  this,  the  cargo  being  taken,  was 
condemned  as  prize. 

The  case  of  "  Potts  vs.  Bjell  et  als^  was  upon  a 
policy  of  insurance  effected  by  the  plaintiff,  a  Brit- 
ish subject,  lii^on  goods  purchased  by  him  from  the 
enemy,  during  hostilities,  and  shipped  from  the  en- 
emy's country  on  board  a  neutral  ship.  The  policy 
was  held  to  be  illegal  and  void. 

"There  exists,"  says  Lord  Stowell,  "a  general 
rule  in  the  maritime  jurisprudence  of  this  country, 
by  which  all  trading  with  the  public  enemy,  unless 
with  the  permission  of  the  sovereign,  is  interdicted* 
It  is  not  a  principle  peculiar  to  the  maritime  law 
of  this  country ;  it  is  laid  down  by  Bynkershoek,  as 
a  universal  principle  of  the  law.  Ex  natiira  belli 
commercia  inter  Jiostes  cessare^  non  est  dispiitandum. 
He  proceeds  to  observe : 

"  The  interests  of  trade,  and  the  necessity  of  ob* 
taining  certain  commodities,  have  sometimes  so  far 
overpowered  this  rule,  that  different  species  of  traf- 
fic have  been  permitted,  but  it  is,  in  all  cases,  the 
act  and  permission  of  the  sovereign  (Bynk  6,  1  ( 
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3).  Wherever  that  is  permitted,  it  is  a  suspension 
of  the  state  of  war,  quoad  hoc.  It  is,  as  he  ex- 
presses \i^  pro  parte  sic  bellum^  pro  parte  pax  inter 
evixiitos  utriusque  principisP 

"  By  the  law  and  constitution  of  this  country,  the 
sovereign  alone  has  the  power  of  declaring  war  and 
peace.  He  alone,  therefore,  who  has  the  power  of 
entirely  removing  the  state  of  war,  has  the  power 
of  removing  it  in  part,  by  permitting,  where  he  sees 
proper,  that  commercial  intercourse  which  is  a  par- 
tial suspension  of  the  war.  There  may  be  occa- 
sions on  which  such  an  intercourse  would  be  highly 
expedient,  but  it  is  not  for  individuals  to  determine 
on  the  expediency  of  such  occasions,  on  their  own 
notions  of  commerce,  and  of  commerce  merely,  and 
possibly  on  grounds  of  private  advantage,  not  very 
reconcilable  with  the  general  interests  of  the  state. 
It  is  for  the  state  alone,  on  more  enlarged  views  of 
policy,  and  of  all  circumstances  that  may  be  con- 
nected with  such  an  intercourse,  to  determine  when 
it  shall  be  permitted,  and  under  what  regulations. 
In  my  opinion,  no  principle  ought  to  be  held  more 
sacred  than  that  this  intercourse  cannot  subsist  on 
any  other  footing  than  that  of  the  direct  permission 
of  the  state.  Who  can  be  insensible  to  the  conse-  ^ 
quences  that  might  follow,  if  every  person  in  time 
of  war  had  a  right  to  carry  on  a  commercial  inter- 
course with  the  enemy,  and  under  color  of  that,  had 
the  means  of  carrying  on  any  other  species  of  inter- 
course he  might  think  fit  ?  The  inconvenience  to 
the  public  might  be  extreme,  and  where  is  the  in- 
convenience on  the  other  side,  that  the  merchant 
should  be  compelled,  in  such  a  situation  of  the  two 
countries,  to  carry  on  his  trade  between  them  (if 
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necessary)  under  the  eye  and  control  of  the  govern 
ment,  charged  with  the  care  of  the  public  safety? 
Contracts       Another  principle  of  law  of  a  less  politic  nature, 

BUBpended  be-  -t      a  n  t»*i  j*  jj'j.* 

tween  beiiig-   o^t  equally  general  in  its  reception  and  direct  m 
eranto.  j^  application,  forbids  this  sort  of  communication, 

as  fundamentally  inconsistent  with  the  relation  at 
that  time  existing  between  the  two  countries,  and 
Courts  dosed  that  is,  the  total  inability  to  sustain  any  contract 
en^Mi^t^  by  an  appeal  to  the  tribunals  of  the  one  country  on 
the  part  of  the  subjects  of  the  other.  In  the  law  of 
almost  every  country,  the  character  of  alien  enemy 
carries  with  it  a  disability  to  sue,  or  to  sustain,  in 
the  language  of  the  civilians,  a  persona  standi  in 
jvdicis.  The  peculiar  law  of  our  own  country  ap- 
plies this  principle  with  great  rigor. 

"The  same  principle  is  received  in  our  courts  of 
the  law  of  nations.  They  are  so  far  British  courts 
that  no  man  can  sue  therein,  who  is  a  subject  of  the 
enemy,  unless  under  particular  circumstances,  that, 
pro  Tiac  vice,  discharge  him  from  the  character  of 
an  enemy,  such  as  his  coming  under  a  flag  of  truce, 
a  cartel,  a  pass,  or  some  other  act  of  public  au- 
thority, that  puts  him  in  the  king's  peace,  pro  hoc 
vice.  But  otherwise  he  is  totally  ex  lex.  Even  in 
the  case  of  ransoms,  which  were  contracts,  but  con- 
tracts ex  Jure  belli,  and  tolerated  as  such,  the  enemy 
was  not  permitted  to  sue  in  his  own  proper  person, 
for  the  payment  of  the  ransom  bill,  but  the  pay- 
ment was  enforced  by  an  action  brought  by  the  im- 
prisoned hostage  in  the  courts  of  his  own  country,  for 
the  recovery  of  his  freedom.  A  state  in  which  con- 
tracts cannot  be  enforced,  cannot  be  a  state  of  legal 
commerce.  If  the  parties  who  are  to  contract  hiwe 
no  right  to  compel  the  performance  of  the  contract, 
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nor  even  to  appear  in  a  court  of  justice  for  that 
purpose,  can  there  be  a  stronger  proof  that  the  law 
imposes  Ivgal  disability  to  contract?  To  such 
transactions  it  gives  no  sanction.  They  have  no 
legal  existence,  and  the  whole  of  such  commerce  is 
attempted  without  its  protection  and  against  its  au- 
thority. Bynkerahoek  expresses  himself  with  great 
force  upon  this  argument,  in  his  first  book,  chapter 
7,  where  he  lays  down,  that  the  legality  of  com- 
merce, and  the  natural  use  of  courts  of  justice,  are 
inseparable.  He  says  that  cases  of  commerce  are 
undistinguishable  from  cases  of  any  other  species, 
in  this  respect.  Si  hoati  semel  pei^mittas  actionem 
exei'cere,  difficile  e6*t  dietingtiere^  ex  qua  cauea  orian- 
tuTy  nee  potui  animadmrtere  iUam  dietinctionem 
unquQ/ra  usufiiis^e  servatam. 

"  Upon  these,  and  similar  grounds,  it  has  been 
the  •  established  rule  of  the  law  of  this  court,  con- 
firmed by  the  judgment  of  the  Supreme  Court,  that 
a  trading  wdth  the  enemy,  except  under  a  royal 
license,  subjects  the  property  to  confiscation,  and 
the  most  eminent  persons  of  the  law,  sitting  in  the 
supreme  courts,  have  uniformly  sustained  such 
judgments. 

"  In  all  cases  of  this  kind  which  have  come  be- 
fore this  tribunal,  they  have  received  a  uniform  de- 
termination.    The  cases  which  I  have   produced, 
prove  that  the  rule  has  been  rigidly  enforced  where 
acts   of  Parliament  have,   on   different  occasions, 
been  made  to  relax  the  navigation  law  and  otlier  Relaxation  of 
revenue  acts,  where  the  government  has  authorize!  i,  pension  of 
under  the  sanction  of  an  act  of  Parliament,  a  home-  ^X^  ^ 
ward  trade  from  the  enemy's  possessions,  but  has  * 
not  specifically  protecte  1  an  outwar  !  trade  to  the 
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same,  though  intimately  connected  with  that  home- 
ward trade,  and  almost  necessary  to  its  existence ; 
that  it  has  been  enforced  where  strong  claim,  not 
merely  of  convenience,  but  almost  of  necessity,  ex- 
cused it  on  behalf  of  the  individual ;  that  it  has  been 
enforced  where  cargoes  have  been  laden  before  the 
war,  but  where  the  parties  have  not  used  all  possi- 
ble diligence  to  countermand  the  voyage  affcer  the 
first  notice  of  hostilities,  and  that  it  has  been  en- 
forced not  only  agamst  the  subjects  of  the  crown, 
but  likewise  against  those  of  its  allies  in  the  war, 
upon  the  supposition  that  the  rule  was  founded  on 
a  strong  and  universal  principle,  which  allied  states 
in  war  had  a  right  to  notice  and  apply  mutually  to 
each  other'fi  subjects.  Indeed,  it  is  the  less  neces- 
sary to  produce  these  cases,  because  it  is  expressly 
laid  down  by  Lord  Mansfield  that  such  is  the  mari- 
time law  of  England."^ 

The  rigid  interdiction  of  commercial  intercourse 
between  belligerents  has,  in  England,  been  carried 
to  the  extent  of  prohibiting  the  remittance  of  sup- 
plies to  a  British  colony,  while  it  was  under  the 
temporary  subjection  of  the  enemy.  Grenada,  a 
British  possession,  had  been  seized  by  the  French, 
but  by  the  public  enactments,  both  of  France  and 
Great  Britain,  the  island  was  not  considered  to  have 
entirely  lost  its  national  character — ^for  French  or- 
dinances had  been  made  regarding  it,  inconsistent 
with  its  being  con^^idered  a  strictly  French  posses- 
sion ;  and  it  had  been  enacted  by  the  British  Parlia- 
ment, for  the  expressed  purpose  of  giving  relief  to 
the  proprietors  of  estates  there,  that  no  goods  of 

^  Gist  vs.  Mason,  1  T.  R.  86. 
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the  produce  of  Grenada,  on  board  of  neutral  ves- 
sels, going  to  neutral  ports,  should  be  liable  to  con- 
demnation as  prize. 

Notwithstanding  these  legislative  declarations, 
that  the  chai-acter  of  Grenada  was  not  to  be  regard- 
ed as  strictly  hostile,  and  notwithstanding  the  ex- 
press permission  to  export  the  productions  of  the 
island,  a  neutral  vessel  sent  from  England  with 
goods  to  be  imported  into  Grenada,  was  seized,  as 
engaged  in  unlawful  intercourse  with  the  enemy, 
and  condemned  in  the  vice-admiralty  court  of  Bar- 
badoes.  The  sentence  of  condenmation  was  con- 
firmed upon  appeal  to  the  privy  council.^ 

A  similar  strictness  has  been  adopted,  in  the  ap-  strictness  of 
plication  of  the  principle,  by  the  courts  of  admir- 1^®^^^^^ 
alty  of  the  United  States.     An  American  citizen  of  the  United 
had  purchased  goods  in  a  British  possession,  prior 
to  the  commencement  of  hostilities  between  the  two 
countries,  and  had  deposited  them  on  an  island  near 
the  frontier.     After  the  breaking  out  of  hostilities, 
lie  chartered  a  vessel  to  proceed  to  the  island  and 
carry  his  merchandise   to  a  port  in   the  United 
States.     On  her  return  with  the  cargo,  the  vessel  i 

was   captured,   and   vessel    and  cargo  were  con-    ^ 
demned.* 

Upon  the  confirmation  of  the  judgment  of  con- 
demnation, on  appeal  to  the  Supreme  Court,  the 
entire  recognition  of  the  principle  of  commercial 
Don-intercourse  between  belligerents  is  thus  clearly 
expressed. 

"  Whatever  relaxations  of  the  strict  rights  of  war 
have  been  established  by  the  more  mild  and  miti- 

'  The  Bella  Guidita,  1  Rob.,  207. 
•  The  Rapid,  8  Cranch,  166. 
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gated  practice  of  modem  times,  there  has  been  none 

on  this  subject.    The  universal  sense  of  nations  has 

acknowledged  the  demoralizing  effects  that  would 

result  from  the  admission  of  individual  intercoui^e 

Necessity  for  between  the  states  at  war.     The  whole  nation  is 

fora^menrof    ©nibarked  in  one  common  bottom,  and  must  be  re- 

the  niie.     .   coucilcd  to  oue  commou  fate.     Every  individual  of 

the  one  nation,  must  acknowledge  eveiy  individual 

of  the  other  nation,  as  his  own  enemy,  because  he 

is  the  enemy  of  his  country.     It  is  no  excuse  for 

such  trading  with  the  enemy,  that  the  property  was 

purchased  before  the  war — much  less  that  the  goods 

only,  and  not  the  purchase,  existed  before  the  war, 

in  the  enemy's  country." 

In  numerous  other  cases  in  tLe  American  courts 
the  same  principle  has  been  invoked  and  applied 
with  uniform  strictness.^ 

In  the  case  of  TJie  Lard  Wellington^  2  Gallison, 
,  .    103,  an  American  vessel  received  a  car^o  from  on 

Penalty  of  vio- _        '  ,       i.  it  /» 

lation  of  the    Doard  an  enemy  s  snip,  under  the  pretence  oi  ran- 

™^®'  som.   After  she  had  discharged  her  cargo,  and  upon 

her  return  voyage,  she  was  seized  and  condemned 

as  lawful  prize  of  war,  as  having  been  engaged  in 

unlawful  commerce  with  the  enemy. 

In  the  case  of  The  Alexander^  8  Cranch,  169,  a 
ship,  owned  by  citizens  of  the  United  States,  was 
captured  by  the  enemy,  taken  into  the  enemy's  port, 
and  there,  upon  the  hearing  of  the  libel,  she  was 
discharged,  upon  its  being  made  to  appear  that  she 
was  sailing  under  an  enemy's  license.  A  cargo  w^as 
then  purchased  and  laden  on  board  of  her  in  the 

*  The  Lawrence,  1  Gallison,  470 ;  2'he  Alexander,  ib.,  632 ;  The 
Mary,  ib.,  620 ;  The  Joseph,  ib.,  640 ;  The  Lord  Wellington,  2  ib., 
103. 


OOMMEBGE  SUSPENDED.  S6 

enemy's  country,  and  on  her  voyage  home  she  was 
captured.  She  was  condemned  as  having  been  en- 
gaged in  an  illicit  trading  with  the  enemy. 

In  the  case  of  ships  sent  on  errands  of  humanity  Truce  or  cartel 
in  time  of  war,  called  truce  or  cartel  ships,  the  rule  ^^ 
of  commercial  non-intercourse  is  enforced  with  pe- 
culiar sternness.  The  Venus  was  a  British  vessel, 
which  had  gone  to  Mai-seilles,  under  cartel,  for  the 
exchange  of  prisoners.  While  there,  a  cargo  was 
laden  on  board,  and  on  her  voyage  thence  to  Port 
Mahon,  she  was  stranded  and  captured.  Upon  a 
full  view  of  all  the  circiunstances  of  the  case,  judg- 
ment of  condemnation  was  passed  against  her  by 
Lord  Stowell.  "  The  conduct  of  ships  of  this  de- 
scription," he  says,  "  cannot  be  too  naiTOwly  watch- 
ed. The  service  on  which  they  are  sent  is  so  highly 
important  to  the  interests  of  humanity,  that  it  is 
peculiarly  incumbent  upon  all  parties  to  take  care 
that  it  should  be  conducted  in  such  manner  as  not 
to  become  a  subject  of  jealousy  and  distrust  be- 
tween the  two  nations." 

Again,  and  in  another  case  of  a  like  character. 
Lord  Stowell  says:  "  The  employment  to  which  the 
privilege  of  cartel  is  allowed,  is  of  a  very  peculiar 
nature.  It  is  a  mode  of  intercourse  between  hos- 
tile nations,  invented  for  the  purpose  of  alleviating,  ^ 
in  some  degree,  the  calamities  of  war,  by  restoring 
to  their  liberty  those  individuals  who  may  happen 
to  have  fallen  into  a  state  of  captivity.  It  is  the 
mutual  exchange  of  prisoners  of  war,  and  therefore, 
properly  speaking,  it  can  have  place  between  bel- 
ligerents only."  "  It  is  not  a  question  of  gain,  but 
one  on  which  depends  the  recovery  of  the  liberty 
of  individuals  who  may  happen  to  have  become  ' 
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prisoners  of  war ;  it  is,  therefore,  a  species  of  navi- 
gation which,  on  every  consideration  of  humanity 
and  policy,  must  be  conducted  with  the  mosl  exact 
attention  to  the  original  purpose,  and  to  the  Tvle^ 
which  have  been  built  upon  it ;  since,  if  such  a 
mode  of  intercourse  is  broken  off,  it  cannot  but  be 
followed  by  consequences  extremely  calamitous  to 
individuals  of  both  countries."  "  Cartel  ships  ai'e 
subject  to  a  double  obligation  to  both  countries,  not 
to  trade.  To  engage  in  trade  may  be  disadvanta- 
geous to  the  enemy,  or  to  their  own  country.  Both 
are  iiiutually  engaged  to  permit  no  trade  to  be  car- 
ried on  under  a  fraudulent  use  of  this  intercourse. 
All  trade  must  therefore  be  held  to  be  prohibited, 
and  it  is  not  without  the  consent  of  both  govern- 
ments, that  vessels  engaged  in  that  service  can  be 
permitted  to  take  in  any  goods  whatever."* 

If  a  ship  be  really  and  in  good  faith  going  as  a 
cartel,  on  a  voyage  for  the  purpose  of  bringiug  pris- 
oners, she  will  be  protected  from  condemnation, 
even  although  she  is  ^vithout  a  regular  certificate 
of  cartel ;  and  this  protection  extends  to  the  return 
voyage.* 

While  the  rule  of  prohibition  of  commercial  in- 
tercourse between  belligerents  is  applied  with  the 
utmost  rigor  to  cartel  ships,  yet,  in  the  interests  of 
humanity,  their  employment  for  the  legitimate  pur- 
pose of  cartel  is  encouraged  and  protected. 

Contracts  made  for  their  equipment  and  supply 
are  considered  as  contracts  between  friends,  and 

*  The  Rose  in  Blown,  Dodson,  60 ;  The  Caroline  Verhage^  i 
Rob.,  336. 

•  The  Diajjie,  3  Rob.,  139;  iki  Oloire,  5  Rob.,  192. 
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consequently  are  enforced  in  the  judicial  tribunals 
of  either  belligerent.  Such  vessels  are  regarded  as 
licensed  neutrals,  and  all  persons  connected  with 
their  navigdtion,  in  the  particular  service  in  which 
both  belligerents  have  employed  her,  are  neutral 
in  respect  of  both,  and  under  the  protection  of 
Both.  Persons  placed  on  board  a  cartel,  with  their 
own  consent,  by  the  government  of  the  enemy,  to 
be  carried  to  their  own  country,  are  bound  to  do 
no  act  of  hostility.  Therefore  a  capture  made  by 
such  persons  from  the  enemy,  of  a  vessel  of  their 
own  country,  is  not,  in  contemplation  of  law,  a  re- 
capture, and  confers  upon  them  no  right  as  salvors, 
nor  does  it  restore  the  former  owner  to  his  title  to 
the  vessel.^ 

The  principle  which  interdicts  commercial  inter- Ruio  of  bus- 
course  between  belligerents,  is  equally  applicable  Smmerc*ili  in- 

to  their  allies.  tercourse  ap. 

plicable  to  al- 

"It  is  well  known,"  says  Lord  Stowell,  "that  aiJesasweii  as 
declaration  of  hostility  naturally  carries  with  it  an  ^  ^^^^ 
interdiction  of  commercial  intercourse.  It  leaves 
the  belligerent  countries  in  a  state  which  is  incon- 
sistent vnth  the  relations  of  commerce.  This  is  the 
natural  result  of  a  state  of  war,  and  it  is  by  no 
means  necessary  that  there  should  be  a  special  in- 
terdiction of  commerce  to  produce  that  effect.  At 
the  same  time  it  has  happened,  since  the  world  has 
grown  more  commercial,  that  a  practice  has  crejrt 
in  of  admitting  particular  relaxations,  and  if  one 
state  only  is  at  war,  no  injury  is  committed  to  any 
other  state.  It  is  of  no  importance  to  other  nations 
how  much  a  single  belligerent  chooses  to  weaken 

'  Crawford  vs.  The  William  Penn,  Peters,  106  ;  The  Mary  Fol- 
gtfj  6  Rob.,    CTO ;  La  Eosine,  2  Rob.,  372. 
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and  dilute  his  own  riglits,  but  it  is  otherwise  when 
allied  nations  are  pursuing  a  common  cause  against 
a  common  enemy. 

Between  them  it  must  be  taken  as  an  implied,  if 
not  an  express  contract,  that  one  state  shall  not 
do  any  thing  to  defeat  the  general  object.  If  one 
state  admits  its  subjects  to  carry  on  an  uninter- 
rupted trade  with  the  enemy,  the  consequence  may 
be,  that  it  will  supply  that  aid  and  comfort  to  the 
enemy,  especially  if  it  be  an  enemy  like  Holland, 
very  materially  depending  on  the  resources  of  for- 
eign commerce,  which  may  be  very  injurious  to  the 
prosecution  of  the  common  cause  and  the  interests 
of  its  ally.  It  should  seem,  therefore,  that  it  is  not 
enough  to  say  that  one  state  has  allowed  this  prac- 
tice to  its  own  subjects ;  it  should  appear  to  be,  at 
.  least,  desirable  that  it  could  be  shown,  either  that 
the  practice  is  of  such  a  nature  as  can  in  no  man- 
ner interfere  with  the  common  operations,  or  that 
it  has  the  allowance  of  the  confederate  state."^ 

Attempts  to        The  allurement  of  brilliant  profits  which  may 
ofiri^^^^^^^  from  a  successful  violation  of  the  rule  of 

of  commerce,  prohibition  of  Commercial  intercourse  between  bel- 
ligerents, has  led  to  many  individual  attempts  to 
evade  the  rule,  or  avoid  the  penalties  of  its  infi^inge- 
ment  by  various  artifice ;  but  no  ingenuity  has  yet 
succeeded  in  discovering  a  mode  by  which  a  trade 
between  belligerents  can  be  caiTied  on  with  impu- 
nity, without  the  authorization  of  the  governments. 
In  one  case,  a  cargo  was  shipped  in  England,  des- 
tined for  the  market  of  the  enemy.    An  attempt 

'  The  Neptune,  6  Rob.,  406. 
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was  made  to  protect  it  by  dividing  the  voyage,  so 
that  the  cargo  should  be  taken  in  the  first  instance 
to  a  neutral  port,  from  which  it  might  or  might 
not  thereafter,  be  carried  to  the  place  of  its  real 
destination — ^the  port  and  market  of  the  enemy .^ 
Upon  a  capture  being  made,  it  was  condenmed  to 
the  captors.  In  his  opinion  in  this  case.  Lord 
Stowell  says:  "Without  the  license  of  govern- 
ment, no  communication,  direct  or  indirect,  can  be 
carried  on  with  the  enemy.     Where  no  rule  of  law  « 

exists,  a  sense  or  feeling  of  general  expediency, 
which  is,  in  other  wor^s,  common  sense,  may  be 
fairly  applied ;  but  where  a  rule  of  law  interferes, 
these  are  considerations  to  which  the  court  is  not 
at  liberty  to  advert.  In  all  the  cases  that  have  oc- 
curred on  this  question,  and  they  are  many,  it  has 
been  held  indubitably  clear,  that  a  subject  cannot 
trade  with  the  enemy  without  the  special  license 
of  the  government.  The  interposition  of  a  prior 
port  makes  no  difference ;  all  trade  with  the  enemy 
is  illegal ;  and  the  circimistance  that  the  goods  are 
to  go  first  to  a  neutyal  port,  will  not  make  it  lawful; 
the  trade  is  still  liable  to  the  same  abuse,  and  to  the 
same  political  danger,  whatever  that  may  be." 

In  another  case,  an  attempt  was  made  to  protect 
property  purchased  in  the  country  of  the  enemy, 
by  the  employment  of  a  neutral  intermediary ;  but 
upon  capture,  it  was  condemned  as  la^AdPiil  prize,  the 
neutral  being  regarded  in  such  case,  as  the  mere 
agent,  the  property  being  considered,  in  legal  in- 
tendment, as  passing  directly  from  the  enemy  to 
the  purchaser.^ 

*  The  J<mge  Pieter,  4  Rob.,  19. 

•  The  Samuel,  4  Rob.,  284 ;  8  Tenn.  R.,  64a 
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In  another  case,  an  attempt  was  made  to  elnde 
the  rule  by  carrying  on  the  trade  with  the  enemy 
by  a  firm  consisting  partly  of  neutrals  and  partly 
of  belligerents,  but  it  was  held  that  "even  an  inac- 
tive or  sleeping  partner,  as  it  is  termed,  cannot  re- 
ceive restitution  in  a  transaction  in  which  he  could 
not  lawfully  be  engaged  as  a  sole  trader."^ 

The  early  decisions  in  the  English  common  law 
courts  in  which  the  doctrine  of  the  illegality  of 
•  commercial  intercourse  between   belligerents  'was 

involved,  were  not  in  entire  conformity  with  the 
principle  as  established  in  the  admiralty.*  But  a 
uniformity  of  decision  was  definitively  determined 
by  Lord  Kenyon  in  a  later  case,*  in  which  he  says : 
Present  uni-    "The  rcasons  urged,  and  the  authorities  cited,  are 

fonnity  of  law  ^  .  ^  t  i      ••  ^ 

and  admiralty  SO  many,   and  SO  unifoiin,  and  so  conclusive,   to 

^^TO^t^"    show  that  a  British  subject's  trading  with  an  enemy 

is  illegal,  that   the   question  may  be   considered 

finally  at  rest,  and  it  is  needless  to  delay  giving 

judgment,  for  the  sake  of  pronouncing  the  opinion 

of  the  comi}  in  more  formal  terms." 

Rule  of  BUS-        The  reasons  on  which  the  principle  is  established, 

pension  in      which  interdicts  commercial  intercourse   between 

commerce  ap-  ^ 

pUcabieon  belligerents,  make  it  equally  applicable,  whether 
»n  water.  that  intercourse  be  conducted  upon  the  land  or  by 
water.  A  note  in  RoUe  has  been  cited  as  authority, 
showing  that  it  was  anciently  deemed  illegal  for  an 
English  subject  to  trade  with  Scotland,  then  in  a 
general  state  of  enmity  with  England.*  Lord  Stow- 
ell,  in  the  case  of  The  Hoop^  before  cited,  referring 

*  The  Franklin,  6  Rob.,  131. 

»  Oisi  va.  Ma%<m^  1  Tenn  R.,  84 ;  Bdl  vs.  fftftwm,  1  Bos,  k 
Pul.,  245. 

«  PoiU  vs.  Btll,  8  Term  R.,  648. 

*  Rolle's  Ab.,  173. 
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to  the  note  in  RoUe,  says :  "  What  the  common  law 
of  England  may  be,  it  is  not  necessary,  nor  perhaps 
proper,  for  me  t<5  inquire ;  but  it  is  difficult  to  con- 
ceive that  it  can,  by  any  possibility,  be  otherwise, 
for  the  rule  in  no  degree  arises  from  the  transac- 
tion being  on  the  water,  but  from  principles  of  pub- 
lic policy,  and  of  public  law,  which  are  just  as 
weighty  on  the  one  element  as  on  the  other,  and  of 
which  the  cases  have  more  frequently  happened 
upon  the  water,  merely  in  consequence  of  the  insu- 
lar situation  of  this  country." 

Although  the  rule  of  prohibition  of  commercial 
intercourse  between  belligerents  is  applied  by  courts 
of  admiralty  in  the  exercise  of  prize  jm'isdiction 
with  the  utmost  rigor  and  strictness,  yet  in  many  Rigorous  en- 
cases  which  have  arisen,  the  disposition  has  been  [^^o^^i^je^^^^ 
clearly  manifested  not  to  extend  the  rule  beyond  J?  its  just 
the  limits  required  by  a  just  consideration  of  the 
reasons  and  policy  upon  which  it  is  -founded. 

The  ship  Alhy  sailed  from  a  port  in  England  for  cases  iUustra 
the  island  of  Demerara,  then  a  Dutch  colony,  on  f^lf^\^^, 
the  11th  of  September,  1795.     War  was  declaimed  forcement 
with  Holland  on  the  16th  of  the  same  month,  and, 
of  course,  Demerara  became,  ipso  facto^  a  hostile 
possession.     The  ship  w^  captured  off  its  coiist,  in 
May,  1796 ;  but  in  the  meanwhile  the  island  had 
surrendered  to  a  British  force,  and  consequently  had 
become  a  British  colony. 

It  was  held  by  Lord  Stowell  that,  as  the  port  to 
which  the  ship  was  destined  did,  at  the  time  of  her 
carrying  the  design  into  effect,  belong,  not  to  an 
enemy,  but  to  his  Britannic  Majesty,  the  ship  was 
not  to  be  deemed  in  fact  an  illegal  trader.^ 

'  The  Ahby,  5  Rob.,  251. 
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"  I  conceive/'  said  he,  "that  there  must  be  an  act 
of  trading  to  the  enemy's  country,  as  well  as  the 
intention ;  there  must  be,  if  I  may*  so  speak,  a  legal 
as  well  as  a  moral  illegality.  If  a  man  fires  a  gun 
at  sea,  intending  to  kill  an  Englishman,  wliich 
would  be  legal  naurder,  and  does  not  kill  an  Eng- 
lishman, but  an  enemy,  the  moral  guilt  is  the  same, 
but  the  legal  effect  is  different — ^the  accident  bas 
turned  up  in  his  favor — the  criminal  act  intended 
has  not  been  committed,  and  the  man  is  innocent 
of  the  legal  offence.  So,  if  the  intent  was  to  trade 
with  the  enemy  (which  I  have  already  observed 
cannc^t  be  ascribed  to  the  party  at  the  commence- 
ment of  the  voyage,  hostilities  not  having  then 
been  declared),  but  at  the  time  of  carrying  the  de- 
sign into  effeijt,  the  person  is  become  not  an  enemy 
— ^the  intention  here  wants  the  corpus  ddicti. 

"No  case  has  been  produced  in  which  the  mere  in- 
tention to  trade  with  the  enemy's  country,  con- 
tradicted by  the  fact  of  its  not  being  an  enemy's 
country,  has  enured  to  condemnation.  Where  a 
country  is  known  to  be  hostile,  the  commencement 
of  a  voyage  toward  that  country  may  be  a  sufficient 
act  of  illegality ;  but  where  the  voyage  is  under- 
taken without  that  knowledge,  thesubsequent  event 
of  hostility  will  have  no  such  effect.  On  principle, 
I  am  of  opinion  that  the  party  is  free  from  the  charge 
ot  illegal  trading." 

English  merchants  shipped  on  board  a  Spanish 
vessel  bound  from  London  to  Corunna,  a  quantity 
of  merchandise,  to  the  order  of  Spanish  merchants. 
Shortly  after  the  shipment,  and  the  voyage  had 
commenced,  hostilities  were  declared  between  Great 
Britain  and  Spain,  and  on  the  voyage  the  vessel  was 
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seized  by  a  British  captor.^  Lord  Stowell  decreed 
restitution  of  the  property  to  the  shippers,  saying : 
"The  English  merchants  who  shipped  the  goods 
were  not  called  upon  to  know  that  the  injustice 
of  the  other  party  would  produce  a  war  before  the 
goods  were  delivered — ^the  goods  were  to  have  been 
at  the  risk  of  the  shippers  till  delivery — and  the 
contract  was  perfectly  fair." 

In  all  cases,  however,  in  which  voy'ages  have 
been  commenced  for  trade  with  the  enemy's  coun- 
try before  the  breaking  out  or  declaration  of  hos- 
tilities, it  is  incumbent  upon  the  claimants  whose  ^ 
property  is  captured,  to  show  that  on  the  first  notice 
of  hostilities,  all  diligence  possible  was  employed  to 
effect  a  countermand  of  the  voyage,  or  to  change 
the  destination  of  the  vessel,  so  as  to  avoid  the 
culpability  of  an  illegal  trading  with  the  enemy. 
K  such  exertions  have  not  been  made,  and  if,  either 
through  neglect  or  design,  the  goods  have  been  al- 
lowed to  leave  the  enemy's  country,  no  excuse, 
based  upon  individual  inconvenience,  or  the  ne- 
cessity or  policy  of  withdrawing  property  out  of 
the  country  of  the  enemy,  can  of  strict  right  avail, 
to  avert  a  judgment  of  condemnation  upon  a  cap- 
tore. 

It  was  held  in  the  case  before  cited,  of  Bell  vs. 
Qihson^  that  if  an  Englishman,  at  the  commence- 
ment of  hostilities,  have  merchandise  in  an  enemy's 
country,  he  might  withdraw  it  therefrom.  But,  as 
we  have  seen,  the  later  case  of  Potts  vs.  BeU^  re- 
versed th^t  doctrine,  and  it  was  there  definitively 
established  that  trading  with  the  enemy  is  ground 

'  The  Packet  De  Bilhoa,  138. 
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of  confiscation,  and  this  without  any   exception, 
even  upon  the  fact  being  shown  that  the  goods 
were  purchased  before  the  war. 
Mitigation  in       jj^  cascs  which  present  circumstances  of  extreme 

cases  of  great  ,  ... 

hardship.  hardship,  courts  of  admiralty,  in  the  exercise  of 
prize  jurisdiction,  have  manifested  a  willingness  to 
soften  the  asperity  of  the  rule,  in  its  application.     ^ 

In  the  case  of  "!Z7i<?  Dree  Gehroedera^'^  Lord  Stow- 
ell  said:  ^^^ Pretences  of  withdrawing  funds  are  at 
all  times  to  be  watched  with  considerable  jealousy ; 
but  when  the  transaction  appears  to  have  been  con- 
ducted bona  fide  with  that  view,  and  to  be  directed 
only  to  the  removal  of  property  which  the  acci- 
dents of  war  may  have  lodged  in  the  belligerent's 
country,  cases  of  this  kind  are  entitled  to  be  treat- 
ed with  some  indulgence."^ 

In  another  case  in  which  an  indulgence  was  al- 
lowed by  the  court  for  the  withdrawal  of  property 
from  the  enemy's  country,  Lord  Stowell  declared 
that  his  decree  must  be  considered  as  in  no  degree 
relaxing  the  necessity  of  obtaining  a  license.* 

In  another  case^  decided  by  Lord  Stowell,  it 
would  seem  that  the  rigor  of  the  rule  was  made 
to  bend  to  the  peculiar  circumstances.  Upon  an. 
examination  of  the  circumstances,  it  will  be  found 
that  although  the  letter  of  the  rule  may  be  relaxed, 
its  spirit  is  not  contravened.  • 

The  property  in  question,  in  that  case,  consisted 
of  wines,  a  portion  of  which  had  been  purchased 
in  Spain,  for  the  supply  of  the  British  fleet,  before 
hostilites  with  that  country.     After  the  breaking 

'  The  Dree  Gebroeders,  4  Rob.,  234. 

•  The  Jufrow  Catherina,  5  Rob.,  141. 

*  The  Madonna  delle  Grazie,  14  Rob.,  196. 
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out  of  the  war,  a  secret  deposit  was  made  of  the 
wines  in  Spain,  and  from  thence  they  were  removed 
to  Leghorn ;  previous  to  which,  however,  some  new- 
ly purchased  wines  were  added  for  mixing,  in  order 
to  color  the  stock  which  had  become  too  pale  to  be 
salable.  The  mixture  of  the  new  wine,  purchased 
after  the  commencement  of  hostilities,  was  consid- 
ered by  the  learned  court  so  indispensably  neces- 
sary to  the  disposal  of  the  old  cargo,  as  not  to  af- 
fect the  legality  of  the  transaction. 

The  court  then  proceeds  to  excuse  the  want  of  a 
license  in  that  case,  as  follows : 

"  It  is  said  that  Mr.  Gregory,  the  claimant  in  that 
case,  might  have  obtained  a  license.  I  certainly  do 
not  mean  to  weaken  the  obligation  to  obtain  licenses 
for  every  sort  of  communication  with  the  enemy's 
coimtry,  in  all  cases  where  the  measiu'e  is  practica- 
ble ;  but  I  think  I  see  great  difficulties  that  might 
have  occurred  in  applying  for  a  license,  or  using  it, 
in  the  present  case.  How  could  Mr.  Gregory  de- 
scribe his  wines  as  to  the  place  from  whence  they 
were  to  be  exported  ?  They  were  deposited  secret- 
ly, and  could  only  be  exported  by  particular  oppor- 
tunities. On  the  other  hand,  can  I  entertain  a 
doubt  that  government  would  have  been  very  de- 
sirous to  protect  him  in  the  recovery  of  his  prop- 
erty, purchased  under  a  contract  with  them  ?  Or, 
on  the  ground  of  public  utility,  is  it  too  much  to 
hold  out  this  encouragement  to  persons  engaged  in 
conikracts  of  this  sort,  that  they  shall  obtain  every 
facility  in  the  disposing  of  such  stores  ? 

It  would  be  considerable  discouragement  to  per- 
sons in  such  situations,  at  a  distance  from  home,  and 
employed  in  the  public  service,  if  they  were  to 
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know,  that  in  case  of  hostilities  intervening,  they 
would  be  left  to  get  off  their  stores  as  well  as  they 
could,  with  a  danger  of  capture  on  every  side.  The 
circumstances  of  this  case  may  be  taken  as  virtu- 
ally amounting  to  a  license,  inasmuch  as  if  a  license 
had  been  applied  for,  it  must  have  been  granted." 

Commerce  carried  on  without  license,  by  a  citi- 
zen resident  in  an  enemy's  country,  even  though 
he  be  a  representative  there  of  his  own  country,  and 
even  though  such  commerce  be  manifestly  benefi- 
cial to  his  own  country,  is  illegal,  and  the  property 
which  is  the  subject  of  it  may  become  lawful  prize.* 

Under  this  chapter,  which  treats  of  the  rights  and 

obligations  and  liabilities  of  citizens  of  belligerent 

nations  and  their  allies,  the  effect  which  a  condition 

Legal  effect     of  War,  of  itsclf,  produces  upon  the  person,  proper- 

w^r^^r  *y  ^^^  rights  of  the  citizen  may  be  briefly  consid; 

and  rights  of '  ered, 
citizoiis. 

The  property  of  a  nation  consists  of  the  property 
of  the  aggregation  of  individuals  composing  that 
nation,  and  therefore,  a  claim  to  indemnification  for 
injuries  sustained  from  a  foreign  state  (to  enforce 
which,  is  the  ostensible  cause  of  all  international 
wars),  muy  be  satisfied  by  a  seizure  of  the  property 
of  any  individual  members  of  that  state.  Upon  this 
principle,  the  practice  of  nations  in  time  of  war  has 
always  proceeded.  Although,  as  Grotius  says, 
there  is  no  natural  responsibility  of  one  person  for 
the  offences  of  another,  yet  by  the  law  of  nations, 
the  ^^jv/re  gentiwm  vohmtaHo^^  the  whole  property 
of  the  individual  members  of  a  state  is  responsi- 

\  Ez  parte  Baglehole,  18  Yea.  Jr.,  528 ;  1  Rose,  271. 
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ble  for  the  debts  or  obligations  of  the  state  of  sove- 
reign.^ • 

Upon  this  point  Vattel  is  more  emphatic.  He 
says,  that  the  property  of  individuals  in  the  aggre- 
gate, is  to  be  considered,  with  respect  to  other  states, 
as  the  property  of  the  nation  itself.  A  nation,  be- 
ing regarded  by  foreign  nations  as  constituting 
only  one  whole,  one  single  person,  all  their  wealth 
together  can  only  be  considered  as  the  wealth  of 
the  same  person. 

K  one  nation  has  a  right  to  any  part  of  the  prop- 
erty of  another,  she  has  an  indiscriminate  right  to 
the  property  of  the  citizens  of  the  latter  nation,  im- 
til  the  debt  is  paid.* 

From  this  prmciple  result  many  important  rights  c^nerai  right 
and  liabilities,  such  as  captures,  reprisals,  &c.,  by  reprisals,  4a 
which  the  property  of  any  citizen  of  an  enemy's 
state  is  seized  as  indemnification  for  the  injuries 
sustained  by  the  state  or  the  citizens.     These  will 
be  more  fully  considered  hereafter. 

Resulting  fi'om  this  principle,  also,  it  is  well  es- 
tablished, that  the  persons  and  the  property  of 
alien  enemies,  found  within  the  state,  when  a  war 
breaks  out,  may  be  rightfully  seized  by  the  govern- 
ment, the  individuals  as  prisoners  of  war,  and  the 
property  to  indemnify  the  nation.  The  modem 
practice  of  nations  has  greatly  mitigated  the  se- 
verity of  the  rule  of  right,  and  in  some  instances,  it 
has  been  modified  by  treaty ;  but  there  is  no  doubt 
of  the  right,  and  that,  in  the  absence  of  express  con- 
vention, it  may  be  lawfully  exercised.     By  Magna 

*  Grotius  De  Jure,  Lib.  III.,  c.  ii,  §  2. 

•  Vattel,  Droit  dcs  Gens,  liv.  II.,  c.  vii.,  §§  81,  82. 


88  RIGHTS   AND   LIABILniES   BES0LTI]SG    FROM   WAB. 

Charta  of  Great  Britain,  it  was  provided  tliat  the 
merchants  of  a  foreign  nation,  found  in  Great 
Britain,  upon  the  breaking  out  of  hostilities  with 
that  nation,  should  be  detained,  until  it  were  known 
how  British  subjects  were  treated  by  the  enemy, 
and  then  to  be  released  or  detained  accordingly.^ 
Rule  in  the  ^^  *h®  Middle  Ages,  the  rufe  was  rigidly  enforced, 
earij  ages,  but  its  relaxation  commenced  with  the  advance  of 
civilization  and  the  growing  appreciation  of  the  im- 
portance of  commerce.  As  early  as  1483,  Louis  XI. 
granted  protection  to  the  persons  and  property  of 
the  Hanse  Towns,  with  liberty  to  remain  for  one 
year  after  the  war  broke  out.^  In  the  sixteenth 
century  it  became  a  common  stipulation  in  commer- 
cial treaties  between  nations,  that  the  citizens  or 
subjects  of  either  should  be  allowed  a  specified 
time,  varying  from  three  months  to  two  years,  from 
the  commencement  of  a  war,  during  which  they 
might  remain  unmolested  for  the  settlement  of  their 
affairs,  and  retire  peaceably,  at  any  time  within  the 
Treaty  stipuia-  Period  stipulated.  By  the  treaty  of  1786  between 
^*«^-  Great  Britain  and  France,  it  is  provided  that  the 

subjects  of  either  power  shall  be  allowed  to  con- 
tinue their  residence  during  war,  in  the  dominions 
of  the  other,  as  long  as  they  comport  themselves  to 
the  satisfaction  of  the  government.*  An  article  of 
a  similar  character  was  inserted  in  the  treaty  of 
1795  between  the  United  States  and  Great  Britain^ 
By  this  it  is  provided,  that  the  citizens  of  either 
power  may  remain  unmolested  during  war  in  the 

'  Blackstone's  Law  Tracts,  XVII.-XXXni.,  LI. 

'  Dumont,  IIL,  ii.,  123. 

•  De  Marten's  Recueil,  IV.,  166. 
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dominions  of  the  other,  as  long  as  they  "  behave 
peaceably  and  commit  no  oflfence  against  the  laws  f 
and  in  case  either  government  thinks  proper  to  de- 
sire their  removal,  twelve  months'  notice  shall  be 
allowed  them  for  that  purpose.*  But,  as  before  re-  Modem  mie 
marked,  where  there  is  no  treaty  stipulation  to  the  ^^^^^^ 
contrary,  the  right  remains.  The  rule  so  well  es-  tiona. 
tabllshed  in  Europe  has  been  recognized  by  the 
hio^hest  federal  tribunal  in  the  United  States. 
"  However  strong,"  says  Chancellor  Kent, "  the  cur- 
rent of  authority,  in  favor  of  the  modern  and  milder 
construction  of  the  rule  of  national  law  on  this  sub- 
ject, the  point  seems  to  be  no  longer  open  for  dis- 
cussion in  this  country,  and  it  has  been  definitively 
settled  in  favor  of  the  ancient  and  sterner  rule,  by 
the  Supreme  Court  of  the  United  States.  Tlie  ef- 
fect of  war  upon  British  property  found  in  the 
United  States  on  land,  at  the  commencement  of  the 
war,  was  learnedly  discussed  and  thoroughly  con- 
sidered, in  the  case  of  "  Brown ;"  and  the  Circuit 
Court  of  the  United  States  at  Boston,  decided,  as 
upon  a  settled  rule  of  the  law  of  nations,  that  the 
goods  of  the  enemy  found  in  the  country,  and  all 
the  vessels  and  cargoes  found  afloat  in  our  ports,  at 
the  commencement  of  hostilities,  were  liable  to 
seizure  and  confiscation,  and  the  exercise  of  the 
right  vested  in  the  discretion  of  the  sovereign  of 
the  nation.  When  the  case  was  brought  up,  on 
appeal,  before  the  Supreme  Court  of  the  United 
States,  the  broad  principle  was  assumed,  that  war 
gave  to  the  sovereign  the  right  to  take  the  persons, 
and  confiscate  the  property  of  the  enemy,  wherever 

*  De  Marten's  Recueil,  V.,  686. 
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found,  and  that  the  mitigation  of  this  rigid  role, 
which  the  wise  and  humane  policy  of  modem  times 
had  introduced  into  practice,  might,  more  or  less, 
aifect  the  exercise  of  the  right,  but  could  not  im- 
pair the  right  itself"^ 
Prope.ty  ex-       There  is  one  description  of  property  of  the  enemy 

empt  from  the      i  •   v     •    ..  •    vi  x    j    •       j.'  i*  j 

rule,  pubUc     which  IS  invariably  respected  in  time  ot  war,  and 
°  that  is,  the  sums  due  from  the  state  to  the  enemy, 

such  as  the  property  wliich  the  enemy  may  have  in 
the  public  funds  or  stock.  This  property  is  justly 
regarded  as  intrusted  to  the  faith  of  the  nation. 
Its  credit,  honor,  security,  require  that  it  should 
be  held  sacred.  An  attempt  was  made  by  Prus- 
sia in  1752  to  apply  such  property  for  the  pur- 
pose of  reprisals.  But  it  was  universally  held  at 
the  time  as  an  infamous  breach  of  public  faith, 
without  example  to  justify  it,  and  not  likely  to 
furnish  excuse  or  precedent  for  future  action.* 

Prfvrte  debto.  But  debts  due  from  individuals  to  subjects  or 
citizens  of  the  enemy's  country,  stand  in  an  entirely 
different  position  from  that  of  debts  due  from  the 
state  which  are  under  the  guaranty  of  the  national 
honor.  Debts  due  from  individuals  to  the  enemy, 
may  undoubtedly  be  confiscated,  by  the  rigorous 
application  of  the  rights  of  war,  being  the  property 
of  the  enemy,  and  therefore  liable  to  confiscation ; 
but  in  modern  warfare  the  exercise  of  this  right 
'  has  been  almost  universally  discontinued. 

"  The  claim  of  a  right  to  confiscate  debts,*'  says 
Chancellor  Kent,  "contracted  by  individuals  in 

*  Kent's  Com.,  Vol.  I.,  59 ;  Brown  vs.  The  United  States,  8 
Cranch,  110;   Ware  vs.  Hilton,  3  Dallas,  199. 

'  Charles  T>e  Marten's  "  Causes  Celeb,  du  Droit  des  Gens," 
Vol.  II. 
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time  of  peace,  and  which  remain  due  to  the  sub-  Private  debts 
jects  of  the  enemy  at  the  declaration  of  war,  rests  ^gpo^ded  but 
veiy  much  upon  the  same  principle  as  that  concern-  fiscatoTbythe 
ing  the  enemy's  tangible   property  found  in  th^  modem  mie. 
country  at   the   opening  of  the  war.     In   former 
times,  the  right  to  confiscate  debts  was  admitted  as 
a  doctrine  of  national  law,  by  Grotius,^  Puffendorff,* 
Bynkershoek,*  and  Lord  Hale.*     It  had  the  coun- 
tenance of  the  civil  law,*  and  even  Cicero,*  when 
stating  the  cases  in  which  promises  are  not  to  be 
kept,  mentions  that  of  the  creditor  becoming  the 
enemy  of  the  country  of  the  debtor.     Down  to  the 
year  1737,  the  general  opinion  of  jurists  was  in 
favor  of  the  right.     But  VatteF  says  that  a  relaxar 
tion  of  the  rigor  of  the  rule  has  since  taken  place 
among  the  sovereigns  of  Europe,  and  that,  as  the 
custom  has  been  generally  received,  he  who  should 
act  contrary  to  it,  would  violate  the  public  faith,  for 
strangers  trusted  his  subjects  only  from  a  fii'm  per 
suasion  that  the  general  custom  would  be  observed.        . 
There  has  been  frequently  a  stipulation  in  modern  the  subject, 
treaties  that  debts  or  moneys  in  the  public  funds 
should  not  be  confiscated  in  time  of  war,  and  these 
conventional  provisions  are  evidence  of  the  sense 
of  the  governments  which  are  parties  to  them, 
that  the  right  of.  confiscation  of  debts  and  things 
in  action  is  against  good  policy,  and  ought  to  be 
discontinued.     The  treaties  between  the  United 
States  and  Colombia,  in  1825,  and  Chili,  in  1832, 
and  Venezuela  in  1836,  and  the  Peru  Bolivian  C5n- 

'  Grotius  B.  L,  c.  i.,  §  6;    B.  IIL,  c.  iii.,  §  4. 

•  Puff.  I.,  8,  c.  VL,  19,  20.        »  Bynk  L,  1.,  c.  viL 

•  Lord  Hale,  I.,  96.         »  Dig.  41,  1,  49,  16. 

•  Gc  De  Off!  L  3.,  c  xxvL        '  Vattel  B.  III.,  c  v.,  §  77. 
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federation  in  1838,  and  of  Ecuador  in  1839,  con- 
tained such  a  provision.  But  the  treaty  between 
the  United  States  and  Great  Britain  in  1795,  went 
further,  and  contained  the  explicit  declaration  thaf 
it  was  "  unjust  and  impolitic  that  the  debts  of  in- 
dividuals should  be  impaired  by  national  ditter- 
ences."  Vattel  says,  that  everywhere,  money  lent 
to  the  public  is  exempt  ft'om  confiscation  and  seiz- 
ure in  time  of  war.  Emerigon^  and  Martens*  make 
the  same  declaration.  With  regard  to  the  Unit^ 
States,  however,  the  cases  of  Brawn  vs.  The  U7iited 
States^  8  Cranch,  110,  and  Ware  vs.  Hilton^  3  Dal- 
las, 199,  establish  it  as  a  principle  of  public  law^,  as 
far  as  the  same  is  understood  and  declared  by  the 
highest  judicial  authorities  in  that  country,  that  it 
rests  in  the  discretion  of  the  legislature  of  the 
Union,  by  a  specild  law  for  that  purpose,  to  confis- 
cate debts  contracted  by  its  citizens  and  due  to  the 
enemy,  though,  as  it  is  asserted  by  the  same  author- 
ity, this  right  is  contrary  to  universal  practice,  and 
may  therefore  .well  be  considered  as  a  naked  and 
impolitic  right,  condemned  by  the  enlightened 
judgment  and  conscience  of  modem  times."* 

But  the  modern  practice  of  nations  in  war,  while 
departing  from  the  ancient  rule  of  confiscation  of 
debts  to  the  enemy,  is  uniform  in  suspendhig  their 
payment,  either  by  absolute  prohibition,  or  by  clos- 
ing the  doors  of  the  courts  against  proceedings  for 
their  enforcement.  Thus  the  debt  is  not  annulled, 
but  the  remedy  to  reduce  it  to  possession  is  sus- 

*  Emerigon,  Des.  Ass.  I.,  667 ;    De  Martens,  B.  VIII.  c.  iL,§  5. 

*  Kjent's  Com.,  L,  71 ;  The  Ann  Greene,  1  Gall.,  292. 
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pended.  This  doctrine  was  established  in  a  lead- 
ing English  ease,  in  which  one  Boassemaker,  a  bank- 
rupt, was  indebted  to  certain  alien  enemies,  whose 
debts  the  commissioners  refused  to  admit.  On  the 
return  of  peace,  these  creditors  filed  their  pvtition, 
praying  to  be  allowed  to  prove  their  claims,  and  upon 
the  decision  of  the  case  in  the  Court  of  Chancery,  the 
Lord  Chancellor  took  occasion  to  explain  the  distinc- 
tions of  the  law  and  its  principles  on  the  important 
question  whether  the  right  of  an  alien  enemy  was 
destroyed,  or  only  suspended  by  war.  "If  this," 
says  his  lordship,  "had  been  a  debt  arising  from  a 
contract,  entered  into  with  an  alien  enemy  during 
war,  it  could  not  possibly  stand,  for  the  contract 
would  be  void — but  if  the  two  nations  were  at 
peace  at  the  date  of  the  contract,  though,  from  the 
time  of  war  taking  place,  the  creditor  could  not 
sue,  yet,  the  contract  being  originally  good,  upon 
the  return  of  peace  the  right  would  revive.  It 
would  be  contrary  to  justice,  therefore,  to  confiscate 
this  dividend.  Though  the  right  to  recover  is  sus- 
pended, there  is  no  reason  why  the  fund  should  be 
divided  among  the  other  creditors.  The  point  is  of 
great  moment,  froin  the  analogy  to  tKe  case  of  an 
action. 

"The  policy  of  avoiding  contracts  with  an  enemy 
is  sound  and  wise ;  but  where  tlie  contract  was  orig- 
inally good,  and  the  remedy  is  only  suspended,  the 
proposition  that  therefore  the  fund  should  be  lost 
is  very  different."^ 


*  Ex  parte  Boussemaker,  13  Yes.  Jan.,  71. 
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THE  CIVIL  WAK  IN  THE  UNITED  STATES; 

With  a  Review  of  the  Judicial  Discussions  and 
Determinations  of  the  Rights  and  LiABn.rrrES 
Resulting  Therefbom. 

[In  this  supplement  to  the  chapter  which  treats 
of  the  rights  and  liabilities  resulting  from  war,  it  is 
proposed  to  consider  the  gi^ave  and  interesting  ques- 
tions connected  with  those  rights  and  liabilities, 
which  have  constituted  the  basis  of  objections  to 
the  validity  of  the  maritime  captures  made  during 
the  existing  civil  war  in  the  United  States ;  and  to 
recite,  at  such  length  as  the  great  importance  of  the 
subject  may  justify,  the  judicial  discussions  and  de- 
terminations which  have  thus  far  been  had  upon 
these  questions. 
Belligerent         The  government  of  the  United  States,  in  entering 
cised\)y*thc    upou  the  performance  of  its  momentous  duty  of 
m^thoTOlTdu^  ^^  insurrection  of  its  slaveholding  citi- 

of  the  civil  zcns,  which  had  assumed  the  character  and  propor- 
tions of  civil  war^saw  fit  to  bring  into  exercise  its 
belligerent  rights,  so  far  as  they  relate  to  the  com- 
merce and  commercial  intercourse  of  the  insurgent 
section,  carried  on  by  means  of  the  ports  upon  its 
coast  or  rivers. 

These  rights  were  asserted  by  the  Executive  in- 
stitution of  a  blockade  of  these  ports. 

Having  in  view  the  purpose  for  which  the  block- 
ade of  the  southern  ports  was  established,  namely, 
the  cutting  off  the  insurgents  from  all  means  of  con- 
verting their  movable  property  into  warlike  muni- 
tions and  stores  for  subsistence,  which  would  enable 
them  to  prosecute  and  prolong  the  unholy  contest 
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upon  which  they  had  entered,  the  wisdom  of  the 
policy  of  resorting  to  a  belligerent  blockade,  rather 
than  to  the  sovereign  right  of  closing  the  porta  by 
municipal  regulation,  cannot  be  questioned- 

A  belligerent  blockade  addresses  itself  to  neutral 
commerce  throughout  the  world.  It  speaks  to  neu- 
tral traders  in  all  quarters  of  their  dispersion,  pro- 
hibiting them  from  fitting  out  their  vessels  for  a 
voyage  to  any  of  the  invested  ports,  forbidding 
their  approach  to  such  ports  under  any  pretence 
whatsoever,  and  holding  over  them  the  terrors  of 
capture  and  its  consequences,  not  only  for  the  act- 
ual but  the  attempted  offence,  and  not  only  upon 
the  voyage  on  which  the  interdict  was  evaded,  but 
at  any  time  on  the  voyage  following  that  of  the 
offence,  and  not  only  while  in  the  act  of  violation, 
but  anYwhereunon  the  hi^h^-jseavput  of  .neutral 
jiiQSlliction. 

The  closing  of  the  ports  by  municipal  ijegulation, 
declaring  them  no  longer  ports  of  entry  and  deliv- 
ery, is  a  sovereign  right,  which  can  be  exercised  and 
enforced  only  within  the  territorial  jurisdiction  of 
the  nation.  ^ 

rBeyond  the  few  miles  from  the  coast,  to  which 
that  jurisdiction  is  limited,  it  is  wholly  inoper- 
ative. 


The  wisdom 
of  tlie  policy 
of  11  ic  belliger- 
ent blockade 
of  the  insur- 
gent ports; 

1 


y< 


.\ 


In  preference 
to  a  municipal 
re(]^lationf 
closing  the 
^X)rts  as  ports 
of  entry. 


The  fitting  out  of  vessels  avowedly  destined  to 
ports  thus  closed,  is  no  offence.  The  approach  to, 
and  hovering  about,  such  closed  ports,  with  the 
avowed  design  of  entering  whenever  opportunity 
occurs  to  avoid  the  revenue  cruiser,  is  not  a  culpa- 
ble act,  for  which  any  penalty  can  be  imposed ;  and 
seizure  must  be  made  of  the  offending  vessel  before 
she  reaches  that  line  which  marks  the  restricted 
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limits  of  the  sovereign's  jurisdiction,  or  it  cannot 
be^ade  at  all. 
\\^  |To  enforce  such  a  regulation,  all  the  naval  forces 
V"^  ^of  the  world  would  be  hopelessly  inadequate, 
Wlien  to  this  is  added  the  consideration,  that  pro- 
ceedings for  the  forfeiture  of  property  seized  for  an 
infraction  of  the  municipal  regulation,  must  be 
taken  upon  the  instance  side  of  the  Admiralty 
Courts  of  the  sovereign,  and  conducted  without 
any  of  the  summary  and  speedy  action  and  deter- 
mination, which  may  and  should  distinguish  the 
courts  that  are  organized  for  the  enforcement  of 
belligerent  rights  under  the  law  of  nations,  it  seems 
incredible,  that  any  one  can  have  doubted  the  wis- 
dom of  the  policy  adopted  to  effect  the  purpose  of 
commercial  interdiction,  or  have  seriously  proposed 
its  virtual  abandonment,  by  a  reF<r.^t  to  the  munici- 
pal regulation. 
Objections  But,  the  institution  of  a  blockade,  under  the  law 

vSity  of  X-  ^^  nations,  being  the  exercise  of  a  purely  belligerent 
tiires  for  the  right,  prcsupposps  the  existence  of  war— ^f  war 
tho  biockftde.  which  caiTics  with  it  the  consequences  of  a  public 
war,  imposing  restrictions  upon  neutral  commerce, 
and  subjecting  to  confiscation,  property  impressed 
with  hostility  of  character ;  and,  it  was  urged  by 
distinguished  advocates,  as  a  fundamental  objection 
to  the  validity  of  captures  made  either  for  the  vio- 
lation of  the  asserted  belligerent  right,  or  as  the 
property  of  public  enemies,  or  impressed  with  a 
hostile  character,  that  under  the  peculiar  frame  of 
government  and  written  constitution  of  the  United 
States,  a  state  of  war,  carrying  with  it  such  conse- 
quences, could  not  result  merely  from  the  existence 
of  an  armed  rebellion  by  a  portion  of  its  citizens, 
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whatever  its  organization,  and  however  formida- 
l)le  its  dimensions;  that  even  under  monarcliical 
or  other  forms  of  government,  without  written  con- 
stitutions, there  is  no  autliority  for  the  position, 
that  a  state  of  war,  with  the  incidents  of  public 
war,  results  from  an  armed  insurrection,  occupying 
portions  or  districts  of  an  empire  or  kingdom,  in 
the  absence  of  any  decree,  edict,  or  act  of  legisla- 
tion of  the  supreme  power. 

It  wa3  further  argued,  that  if  war,  with  its  attend- 
ant consequences,  did  not  exi?t  as  the  result  alone 
of  the  armed  insurrection,  it  could  not  lawfidly  be 
called  into  existence  by  the  mere  exercise  of  thd 
powers  confided  to  the  President  by  the  ConstituA 
tion  of  the  United  States,  and  the  laws  made  in 
pursuance  thereof,  for  the  suppression  of  insurrec- 
tion, because,  by  the  terms  of  the  Constitution,  war 
can  only  be  declared  or  called  into  existence  by  an 
actj)f  the  Congress  of  the  nation. 
/It  was  therefore  argued,  that  captures  made  prior 
to  any  legislative  enactment,  and  which  could  be 
upheld  solely  under  the  law  of  nations,  as  aflfecting 
commerce  during  the  existence  of  public  war,  were 
without  warrant  of  law,  and  should  be  so  decreed, 
by  restitution  of  the  captured  propertjj 

These  positions  were  presented  and  illustrated 
with  great  ability  and  learning  by  the  distinguished 
advocates,  who  represented  the  interests  of  neu- 
tral or  rebel  claimants,  in  the  Federal  courts  of 
prize. 

How  they  were  met  and  answered  will  be  best  judicial  deter- 
shown  by  liberal  extracts  from  the  opinions  of  the  ^^^^^'^^^^^ 
f^minent  judges  presiding  in  those  courts.  tions. 

The  case  first  decided  was  that  of  The  Tropic 
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The  case  of  the  Wind,  in  the  District  Court  for  the  District  of 

Tropic  Wind.  ' 

('.  s.  Distri  t  Columbia, 

lits't'^ietor  Co-  This  case  assumed  a  peculiar  interest,  not  only 
imnbia.  becausc  it  was  the  first  which  arose  under  the  proc- 
lamation of  blockade,  but  because  the  prize  was  a 
British  vessel,  and  it  was  understood  that  Her  Brit- 
annic Majesty's  representative  at  Washington,  as- 
sumed, to  some  extent,  the  direction  of  the  defence, 
in  order  that  the  grave  questions  involved,  aftecting 
the  rights  of  neutral  commerce,  should  be  thoroughly 
and  ably  presented  and  sustained. 

The  vessel  was  captured  on  the  21st  of  May, 
1861,  near  the  mouth  of  James  River,  by  the 
United  States  ship  Monti celh^  for  the  violation  of 
the  blockade  of  Richmond,  by  egress  from  that 
port,  which  she  had  entered  prior  to  the  proclama- 
tion. 

Passing  over  the  incidental,  yet  interesting  ques- 
tions, which  were  raised  in  the  case,  as  to  notice  of 
the  blockade,  the  time  when  it  became  effective,  the 
time  allowed  neutral  vessels  to  depart,  and  the 
effect  of  taking  in  a  cargo  in  a  blockaded  port, 
after  notice  of  the  blockade ;  in  this  connection  it 
is  proposed  to  limit  quotation,  to  the  language  of 
the  court  in  discussing  and  deciding  the  fundamen- 
tal questions  involved  in  the  adjudication. 
'  Upon  these,  the  learned  judge  says : 

Opinion  of  Mr.  "The  authority  of  the  President  to  institute  the 
^  uaticft  iin-  ]^2Q^]^ci(Je,  is  denied  by  the  respondents,  who  insist 
that  this  power,  under  the  Constitution  of  the  Uni- 
ted States,  can  only  be  exercised  by  the  national 
legislature.  And  this  is  the  first  question  to  be 
considered. 

"  It  is  true  no  department  of  the  Federal  govern- 
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ment  can  exercise  any  power  not  expressly  conferred 
on  it  by  the  Constitution  of  the  United  States,  or 
necessary  to  give  effect  to  granted  powers;  all 
others  are  reserved  to  the  states  respectively,  or  to 
the  people.  In  the  second  article,  second  section 
of  the  Constitution  of  the  United  States,  is  this 
provision  :  *  The  President  shall  be  commander-in- 
chief  of  the  army  and  ruivy  of  the  United  States, 
and  of  the  militia  of  the  several  states,  when  called 
into  the  actual  service  of  the  United  States.' 

"  In  the  war  with  Mexico,  declared  by  Congress  to 
^ist   by  the  act  of  Mexico   (see   9   Statutes    at 
Large,  page  9),  the  Supreme  Court  have  maintained, 
in  two  cases,  that  the  President,  without  any  act  of 
Congress^  as  commander-in-chief  of  the  army  and 
navy,  could  exert  the  belligerent  right  of  levying 
contributions  on  the  enemy,  to  annoy  and  weaken 
him.     In  the  case  of  Fleming  et  al.  vs.  Page  (9 
Howard,  615),  the  present  Chief-Justice  says :  *  As 
commander-in-chief  he  is  authorized  to  direct  the 
movements  of  the  naval  and  military  forces,  placed 
by  law  at  his  command,  and  to  employ  them  in  the 
manner  he  may  deem  most  effectual  to  harass  and 
conquer  and  subdue  the  enemy.'     Again,  at  page 
616 :  '  The  person  who  acted  in  the  character  of 
collector,  in  this  instance,  acted  as  such,  under  the 
authority  of  the  military  commander,  and  ii^  obe- 
dience to  his  orders,  and  the  duities  he  exacted,  and 
the  regulations  he  adopted,  were  not  those  prescribed 
hf  laWj  but  by  the  President^  in  his  cha/racter  of 
0(nnmander47irchief.    The  custom-house  was  estab- 
lished in  an  enemy's  country  as  one  of  the  weapons 
of  war.     It  was  established,  not  for  the  purpose  of 
giving  the  people  of  Tamaulipas  the  benefit  of  com- 
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merce  with  the  United  States,  or  with  other  couii- 
tries,  bat  as  a  measure  of  hostility,  and  as  a  part 
of  the  military  operations  in  Mexico ;  it  was  a  mode 
of  exacting  contributions  j5x)m  the  enemy  to  support 
our  army^  and  intended  also  to  cripple  the  resources 
of  Mexico,  and  make  it  feel  the  evils  and  the  bur- 
dens of  the  war.  The  duties  required  to  be  paid, 
were  regulated  with  this  view,  and  were  nothing 
more  than  contributions  levied  upon  the  enemy, 
which  the  usages  of  war  justify,  when  an  army  is 
operating  in  the  enemy's  country,' 

"The  other  case  to  which  I  allude  is  Cross  et 
al.  vs.  Ilarnson  (16  Howard,  189,  190).  Judge 
Wayne  in  delivering  the  opinion  of  the  Supreme 
Court,  says :  '  Indeed,  from  the  letter  of  the  secre- 
tary of  state,  and  from  that  of  the  secretary  of  the 
treasury,  we  cannot  doubt  that  the  action  of  the 
military  governor  of  California  was  recognized  as 
allowable  and  lawful  by  Mr.  Polk  and  his  cabinet 
We  think  it  was  a  rightful  and  connect  recognition 
under  all  the  circumstances,  and  when  we  say  righ^ 
fill  we  mean  that  it  was  constitutional^  although 
Congress  had  not  passed  an  act  to  extend  the  col- 
lection of  tonnage  and  import  duties  to  the  ports  of 
California.  California,  or  the  port  of  San  Fran- 
cisco, had  been  conquered  by  the  arms  of  the 
United  States  as  early  as  1846.  Shortly  afterward, 
the  United  States  had  military  possession  of  all  the 
Upper  California.  Early  in  1847  the  President,  as 
constitutional  co^nmander-in-chief  of  the  army  and 
navy,  authorized  the  military  and  naval  commanders 
of  our  forces  in  California,  to  exercise  the  bellig- 
erent rights  of  a  conqueror,  and  to  form  a  civil 
government  for  the  conquered  country,  and  to  im- 
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pose  duties  on  imports  and  tonnage  as  viilita/ry 
corvtributiorw  for  the  support  of  the  government  and 
of  the  army,  which  had  the  conquest  in  possession, 
&C.  No  one  can  doubt  that  these  orders  of  the 
President,  and  the  action  of  our  array  and  navy 
commanders  in  California,  in  conformity  with  them, 
was  according  to  the  law  of  arms,'  <fea  (See  also 
pages  191,  193,  195,  196, 201.) 

"  Blockade  is  a  belligerent  right  under  the  law  of 
nations  where  war  exists,  and  is  as  clearly  defined  as 
the  belligerent  right  to  levy  contributions  in  the 
enemy's  country.  As  the  Supreme  Court  hold  the 
latter  power  to  be  constitutionally  in  the  President, 
without  an  act  of  Congress,  as  commander-in-chief 
of  the  army  and  navy,  it  follows  necessarily  that  the 
power  of  blockade  aJso  resides  with  him ;  indeed  it 
would  seem  a  clearer  right,  if  possible,  because,  as 
chief  of  the  navy  nobody  can  doubt  the  right  of  its 
commander  to  order  a  fleet  dip  tc  ship  to  capture  an 
enemy's  vessel  at  sea,  or  to  bombard  a  fortress  on 
shore,  and  it  is  only  another  mode  of  assault  and 
injury  to  the  same  enemy,  to  shut  up  his  harbors, 
and  close  his  trade,  by  the  same  ship  or  fleet.  The 
same  weapons  are  used.  The  commander  only 
varies  the  mode  of  attack. 

"In  the  1st  article,  §  8,  clause  11,  of  the  Con- 
stitution, under  the  legislative  head,  power  is 
granted  to  Congi'ess  '  to  declare  war,  grant  letters 
of  marque  and  reprisal,  and  make  rules  concern- 
ing captui-es  on  land  and  water.'  These  powers 
are  therefore  solely  confided  to  and  within  the  con- 
trol of  the  legislature,  and  cannot  be  exercised  by  the 
President.  The  President  cannot  declare  war,  grant 
letters  of  marque,  &a,  though  all  other  belligerent 
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rights,  arising  out  of  a  st^te  ofjax,,  are  vested  in 
him  as  commanJer-in-chief  of  the  army  and  navy. 

"  But,  war  declared  by  Congress,  is  not  the  only 
war  within  the  contemplation  of  the  Constitution. 
In  clause  15,  art.  1,  §  8,  among  the  legislative  pow- 
evH  is  this :  *  to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  insurrec- 
tions, and  repel  invasions,'  and  the  legislature,  in 
execution  of  this  power,  passed  the  act  of  1795  (1 
Statutes  at  Large,  424),  vesting  in  the  President, 
under  the  terms  set  forth  in  the  statute,  discretion- 
ary power  over  the  militia,  in  the  cases  enumerated 
in  the  15th  clause  of  §  8,  article  1.  The  states  of 
foreign  nations  whose  provinces  or  dependencies  are 
in  revolution,  foreign  invasion  of  our  own  country, 
and  insurrection  at  home,  are  political  questions,  de- 
terminable by  the  executive  branch  of  our  govern- 
ment. I  refer  on  this  subject  to  the  following  cases 
in  the  Supreme  Court  of  the  United  States.  The 
Santissvma  Trinidad  (7  Wheaton,  305) : 

"'This  court  has  repeatedly  decided  that  it  will        | 
not  undertake  to  determine  who  are  sovereign  states,       j 
but  will  leave  that  question  to  be  settled  by  the       ^ 
other  departments  who  are  charged  with  the  ex- 
ternal affairs  of  the  country,  and  the  relations  of 
peace  and  war.    It  may,  however,  be  said,  that  both 
the  judiciary  and  the  Executive  have  concurred  in 
affirming  the  sovereignty  of  the   Spanish  colonies 
now  in  revolt  against  the  mother  country.    But  the 
obvious  answer  tathis  objection  is,  that  the  courts       i 
foUowing  the   executive  department,  have  merely       | 
declared  the  notorious  fact,  that  a  civil  war  exists       | 
between  Spain  and  her  American  provinces,  and 
this,  so  far  from  affirming,  is  a  denial  of  the  sove- 
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reignty  of  the  latter.  It  would  be  Ajmblic  and  not 
a  civil  war  if  they  were  sovereign  statea  The  very 
object  of  the  contest  is  to  decide  whether  they  shall 
be  sovereign  and  independent  or  not ;  all  that  the 
court  has  affirmed  is  that  the  existence  of  this  cvvil 
waur  gave  to  both  parties  all  the  rights  ofwa/r  against 
each  other.' 

"  In  cases  of  invasion  by  a  foreign  power  or  insur- 
rection at  home,  in  which  cases,  under  the  act  of 
1795,  the  President  may  call  out  the  militia,  the 
Supreme  Court,  in  12  Wheaton  (case  oi  Martin  vs. 
Mott\  pages  29,  30,  says  it  is  exclusively  with  the 
President  to  decide  whether  the  exigencies  pro 
vided  for  have  arisen.  These  also  are  political 
questions,  determinable  by  the  Executive  alone, 
and  the  courts  follow  that  branch  of  the  govern- 
ment. In  this  case,  at  page  32,  the  Supreme  Court 
says :  *  It  is  no  answer  that  such  a  power  may  be 
abused,  for  there  is  no  power  which  is  not  suscep- 
tible of  abuse.  The  remedy  for  this,  as  well  as  for 
all  other  official  misconduct,  if  it  should  occur,  is  to 
be  found  in  the  Constitution  itself.' 

"Whether  insurrection  has  grown  to  such  a  hmd^ 
has  become  so  formidable  in  power,  as  to  have  cul- 
minated in  civil  war,  it  seems  to  me  must  also  be- 
long, as  to  its  decision,  to  the  same  political  branch 
of  the  government.  The  President,  in  his  procla- 
mation relating  to  the  blockade  of  the  ports  of  the 
Confederate  States,  calling  out  seventy-five  thousand 
militia  to  suppress  insurrection,  and  the  resistance 
to  the  Federal  laws,  alleges  *  that  nine  states  have 
so  resisted,'  and  have  '  threatened  to  issue  letters 
of  marque  to  authorize  the  bearers  thereof  to  com- 
mit assaults  against  the  vessels,  property,  and  lives 
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of  citizens  engaged  in  commerce  on  the  high  seas 
and  in  the  waters  of  the  United  States ;  that  public 
property  of  the  United  States  has  been  seized, 
the  collection  of  the  revenue  obstructed,  and  duly 
commissioned  officers  of  the  United  States,  while 
engaged  in  executing  the  orders  of  their  superiors, 
have  been  an*ested  and  held  in  custody  as  prisoners, 
or  have  been  impeded  in  the  discharge  of  their 
official  ^duties,  without  due  legal  process,  by  persons 
claiming  to  act  under  authorities  of  the  states  of 
Virginia  and  North  Carolina,  an  efficient  blockade 
of  the  ports  of  those  states  will  also  be  established.' 

"These  facts,  so  set  forth  by  the  President,  with 
the  assei-tion  of  the  right  of  blockade,  amount  to  a 
declaration  tliat  civil  war  exists. 

"Blockade  itself  is  a  belligerent  right,  and  can  only 
legally  have  place  in  a  state  of  war ;  and  the  noto- 
rious fact  that  ^immense  armies,  in  our  immediate 
view,  are  in  hostile  aiTay  against  each  other  in  the 
Federal  and  Confederate  States,  the  latter  having 
organized  a  government  and  elected  officers  to  ad- 
minister it,  attests  the  Executive  declaration  that 
civil  war  exists  ;  a  sad  war,  which  if  it  must  go  on, 
can  only  be  governed  by  the  laws  of  war,  and  its 
evils  mitigated  by  the  principles  of  clemency,  en- 
grafted upon  the  war  code  by  the  civilization  of 
modern  times. 

"Nor  does  the  assertion  of  the  right  in  the  procla- 
mation of  the  19th  of  April,  1861,  to  proceed  against 
privateersmen,  under  the  laws  of  the  United  States, 
as  pirates,  militate  against  the  construction  I  have 
above  given,  of  the  two  proclamations  as  averring 
the  existence  of  civil  war. 

"  In  the  case  of  Hose  vs.  Himely  (4  Cranch,  272, 
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278),  Chief-Justice  Marshall,  in  deliveringthe  opinion 
of  the  court,  says :  *  It  is  not  intended  to  say,  that 
belligerent  rights  may  not  be  superadded  to  those 
of  sovereignty.  But  admitting  a  sovereign,  who  is 
endeavoring  to  reduce  his  revolted  subjects  to  obe- 
dience, to  possess  both  sovereign  and  belligerent 
rights,  and  to  be  capable  of  acting  in  either  charac- 
ter, the  manner  in  which  he  acts  must  determine 
the  character  of  the  act.  If,  as  a  legislator,  he  pub- 
lishes a  law  ordaining  punishments  for  certain  of- 
fences, which  law  is  to  be  applied  by  courts,  the 
nature  of  the  law  and  the  proceedings  under  it,  will 
decide  whether  it  is  an  exercise  of  belligerent  rights, 
or  exclusively  of  his  sovereign  power ;  and  whether 
the  court,  in  applying  this  law  to  particular  cases, 
Rctti  as  a  prize  tourt,  or  as  a  court  enforcing  munici. 
pal  regulations.'  *  » 

"  In  this  case  I  am  sitting  in  admiralty,  adjudging 
a  question  of  prize,  under  a  capture  for  alleged  vio- 
lation of  blockade. 

"  I  do  not  find,  on  examination  of  the  writers  on 
public  law,  any  difference  as  to  belligerent  rights,  in 
civil  or  foreign  war,  and  Judge  Story,  in-  the  7th 
Wheaton,  as  heretofore  cited  by  me,  says  they  are 
the  same.  Blockade,  being  one  of  the  rights  inci- 
dent to  a  state  of  war,  and  the  President,  having  in 
substance  asserted  civil  war  to  exist,  I  am  of  opin- 
ion that  the  blockade  was  lawfully  proclaimed  by 
the  Executive." 

The  next  case  in  order  of  time  of  adjudication,  Caaoof  ne 
is  that  of  27ie  General  ParTchill^  decided  in  the  Dis-  hiu.  United 
trict  Court  of  the  United  States  for  the  Eastern  Sfor'^f 
District  of  Pennsylvania.  Eastern  Dis- 

ibis  vessel  was  captured  on  the  12th  of  May,  eyivania 
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1861,  while  attempting,  as  alleged,  to  violate  the 
blockade  of  Charleston,  South  Carolina,  and  sent 
for  adjudication  to  the  port  of  Philadelphia. 

The  claim  interposed  on  behalf  of  the  ovmers  of 
the  captured  property,  described  the  claimants  as 
"  of  the  city  of  Charleston,  in  the  state  of  South 
Carolina,  and  citizens  of  the  United  States." 
Oiiiiiion  of  Mr.  "  They  are,"  says  the ,  court,  *'  by  their  own  show- 
i^l'ii^er.  iiigj  commercial  residents  of  South  Carolina.  The 
question  which  thus  arises,  independently  of  that  of 
blockade,  is  whether,  in  the  present  hostile  relation 
of  South  Carolina,  a  resident  of  that  state  can  sus- 
tain a  proprietary  claim  of  restitution  in  a  prize 
court  of  the  United  States." 

The  general  proposition  established  in  the  law 
of  nations,  is  thus  clearly  stated : — 

"  One  of  the  purposes  of  naval  warfare,  is  to 
diminish  the  power  of  hostile  governments,  or  of 
other  hostile  organizations,  by  the  indiscriminate 
maritime  capture  of  the  private  property  of  all  per- 
sons, residing  in  places  within  hostile  dominion,  or 
in  permanent  or  temporary  hostile  occupation.  The 
capture  and  confiscation  of  such  property,  by  de- 
stroying or  suppressing  the  maritime  trade  of  such 
places,  diminishes,  and  thus  reduces  the  power  of 
their  hostile  rulers.  The  liberation  of  the  property 
when  captured,  whether  the  individual  residents 
who  owned  it  are  personally  well  or  ill  affected  in 
feeling  toward  the  government  of  the  captors, 
would  restore  its  value  in  wealth  to  the  hostile 
place." 

The  court  then  proceeds  to  enforce  this  doctrine, 
as  well  by  historic  illustration  as  by  citation  of 
judicial  authority,  showing  it  to  have  been  applied 
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equaDv  ia  civil  as  in  public  or  intematipnal  war- 
fare, and  adds : 

"  If  during  an  organized  hostile  contest,  like  the 
present,  against  an  established  government,  rules 
of  decision,  different  from  those  which  have  been 
stated,  prevailed  in  the  prize  courts  of  such  a  gov- 
ernment, it  could  not  effectively  prosecute  maritime 
hostilities  to  suppress  rebellion  or  insuiwection. 

"  The  question  is,  whether  any  different  rules  of 
public  law  determine  the  question  of  confiscability, 
during  such  a  contest." 

The  learned  court  then  proceeds,  in  a  disquisition 
of  great  research  and  ability,  to  consider  the  vari- 
ous kinds  of  civU  war,  as  distinguished  by  the 
various  purposes  for  which  they  are  waged,  in 
order  to  the  determination  of  the  question,  whether 
the  government,  in  resisting  its  opponents,  may, 
under  the  law  of  nations,  treat  the  contest  as  if  it 
were  a  foreign  war,  and  the  places  in  the  possession 
of  the  insurgents,  as  if  occupied  by  public  enemies. 

In  this  connection,  is  cited  the  opinion  of  Gro- 
tius  upon  the  views  of  Demosthenes,  in  a  case  so 
singularly  analogous  to  the  one  under  discussion,  as 
to  give  to  that  opinion  not  only  a  peculiar  interest, 
but,  in  the  language  of  the  court,  "  the  force  of  a 
modem  precedent." 

\"  In  the  opinion  of  Grotius,  Demosthenes  had,  in 
the  case  of  the  Thracian  Chersonese,  correctly  stated 
the  rule  of  public  law  to  be,  that  wherever  judicial 
remedies  are  not  enforceable  by  a  government 
against  its  opponents,  the  proper  mode  of  restoring 
its  authority;  is  war.  (De  Jur.  Bel.  et  Pac.  Pro- 
leg.,  §  23.) 

*"Ihe  Chersonese  was  a  dependency  of  Athens, 
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when  other  parts  of  Thrace  were  under  the  domin- 
ion of  Macedonia.  The  city  of  Cardia,  in  the  Cher. 
sonese,  resisted  the  Athenian  authority.  Deiopei- 
thes,  the  Athenian  commander  in  the  Chersonese, 
was  prevented  from  reducing  the  Cardians  to  sub- 
mission, through  the  interference  of  PhUip  of  Mace- 
don — then  professedly  at  peace  with  Athens — ^who 
sent  a  military  force  to  their  assistance. 

"  Deiopeithes,  considering  this  measure  an  act  of 
hostility  on  the  part  of  Philip,  at  once,  without 
waiting  for  instructions  from  Athens,  invaded  and 
ravaged  parts  of  Macedonian  Thrace. 

"  Philip  complained  to  the  Athenians  of  this  con- 
duct of  Deiopeithes.  Demosthenes,  in  sustaining 
it,  avoided  assuming  a  defensive  position  as  to  the 
previously  intended  subjugation  by  Deiopeithes  of 
the  Cardians,  hut  incidentally  justified  it,  upon  rea- 
sons that  would  have  sanctioned  the  prosecution  of 
hostilities  against  them,  on  the  same  footing  as  if 
the  war  had  been,  as  to  them,  a  foreign  one. 

"  Dismissing  from  consideration  the  charges  against 
persons,  whom  the  judicial  administration  of  the 
laws  could  reach,  and  who  might,  at  any  time,  be 
judicially  prosecuted,  he  contrasted  their  case  with 
that  of  those  whom  the  laws  could  not  thus  reach, 
saying,  that  attempts  to  enforce  like  remedies  against 
them,  would  only  disorder  and  confuse  the  admin- 
istration of  public  affairs.  ^Against  those'  said  he, 
*  whom  the  laws  cannot  reach,  we  must  proce  *  I  as 
we  oppose  public  enemies,  by  levying  armies,  equip- 
ping and  setting  afloat  navies,  and  raising  contribu- 
tions for  the  prosecution  of  hostilities/ji-^ 

The  peculiar  applicability  of  this  doctrine  to  the 
civil  war  in  the  United  States,  is  clearly  set  forth 
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by  a  designation  of  the  character  of  that  war,  in 
the  following  terms : 

"  The  exercise  of  the  established  jurisdiction  of 
the  government,  has  been  revolutionarily  suspended 
in  one  or  more  territorial  districts,  whose  willing  oi 
unwilling  submission  to  the'  revolutionary  rule, 
prevents  the  execution  of  the  suspended  govern- 
ment's laws  in  them,  except  at  points  occupied  by 
its  military  or  naval  forces." 

The  court  then  proceeds  to  state :  "  The  rule  of 
the  common  law  is,  that  where  the  regular  course 
of  justice  is  interrupted,  by  revolt,  rebellion,  or  in- 
surrection, so  that  courts  of  justice  cannot  be  kept 
open,  civil  war  exists,  and  hostilities  may  be  prose- 
cuted on  th^i  same  footing,  as  if  those  opposing  the 
government  were  foreign  enemies  invading  the  land. 
The  converse  is  also  regularly  true,  so  that  when  the 
'  courts  of  a  government  are  open,  it  is  ordinarily  a 
time  of  peace.  But  though  the  courts  be  open,  if 
they  are  so  obstructed  and  overawed  that  the  laws 
cannot  be  peaceably  enforced,  there  might,  perhaps, 
be  cases  in  which  the  converse  application  of  the 
rule  would  not  be  admitted.  (1  Knapp,  346,  360, 
361 ;  1  Hale,  P.  C,  347  ;  Co.  Litt.,  249,  b.) 

"The  present  case  is  one  in  which  the  courts  are 
in  the  strongest  sense  closed.  That  such  a  war  as 
the  present,  should  be  restricted  in  the  modes  of  its 
prosecution,  within  limits  more  narrow  than  for- 
eign wars,  would  prostrate  its  purpose,  and  place 
the  former  established  government  on  an  unequal 
footing  with  its  hostile  opponents.  The  doubt 
heretofore  suggested,  has  been,  whether  the  former 
government  has  not,  in  such  a  contest,  greater  bel- 
ligerent privileges  than  in  a  foreign  war. 
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"  By  a  treaty  between  England  and  the  States 
General,  theii*  merchant  vessels  might,  when  Eng- 
land was  at  war,  carry  her  enemy's  goods  without 
their  being  liable  to  capture.  In  the  war  of  Am«> 
ican  independence,  it  was  decided  in  an  English 
prize  court,  that  this  treaty  did  not  exempt  ihe 
ships  and  goods  of  rebellious-  Americans,  carried  in 
Dutch  merchant  vessels,  from  confiscabUity.  (^Th^ 
Aletta^  cited  1  Hay  and  Marriott,  18.)" 

In  illustration  of  the  doctrine,  discussed  at  some 
length  in  the  first  edition  of  this  work,  that  a  nation 
while  engaged  in  the  performance  of  the  duty  of 
suppressing  a  domestic  insun*ection,  which  aims  to 
overthrow  the  established  government,  may  law- 
fully exercise  belligerent  as  well  as  sovereign  rights, 
as  declared  by  Chief  Justice  Marshall,  in  the  case 
of  Hose  vs.  Hirnehfj  the  learned  judge,  in  a  note  to 
his  opinion,  furnishes  a  valuable  recital  of  the  cir- 
cumstances, out  of  which  the  discussion  in  that  case 
gi-ew,  and  elucidates  the  doctrine  which  was  laid 
down  and  not  questioned,  both  in  the  Supreme 
Court  of  the  United  States,  and  the  Supreme  Court 
of  Pennsylvania. 

It  is  the  doctrine  which  lies  at  the  foundation  of 
this  whole  discussion.  It  cannot  be  too  often  or 
too  emphatically  enforced. 

A  vast  deal  of  the  protracted  disputation  upon 
the  war  measures  of  various  kinds,  proposed  in 
either  house  of  the  Congress  of  the  United  States, 
at  its  last  session,  evinced  a  singular  want  of  appre- 
ciation of  this  fandamental  doctrine. 

The  following  is  the  text  of  the  note  to  which 
allusion  has  been  made : 

'*  During  the  civil  war  between  the  French  Re- 
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public  and  the  revolted  negroes  of  St.  Domingo,  the 
French,  having  been  driven  out  of  possession  of  the 
principal  part  of  the  island,  their  government  pro- 
hibited all  maritime  communication  with  places  on 
its  coast  occupied  by  the  rebels,  under  the  penalty 
of  confiscation  of  vessels  and  cargoes;  and  after 
ward  imposed  the  like  penalty  in  all  cases  in  which 
vessels  going  to  or  jfrom  such  places  might  be  cap- 
tured at  anchor,  or  under  sail  at  a  distance  of  less     • 
than  two  leagues  from  the  coast.     Merchant  vessels 
of  the  United  States  trading  with  such  places,  hav- 
ing been  captured  at  sea^  at  distances,  in  some  cases 
of  less,  and  in  others  of  more,  than  two  leagues  from 
the  coast,  were  alike  condemned  in  French  prize 
courts.     The  judges  of  the  Supreme  Court  of  the 
United  States,  ^reed  in,  opinion  that  the  French 
government's  ancient  sovereignty  over  the  colony, 
must  be  considered  as  still  subsisting.     That  France 
might  exercise  belligerent  rights  in  the  contest,  in 
addition  to  those  of  her  sovereignty,  was  asserted 
by  Chiet-Justice  Marshall,  and  denied  by  no  other 
judge.    A  majority  of  the  judges  ultimately  differed 
fi-om  him  in  opinion  upon  the  question,  whether,  if 
the  above  mentioned  acts  of  the  French  government 
were  to  be  considered,  not  as  belligerent,  but  as 
mere  mimicipal  regulations,  the  proprietorship  of  the 
former  owners  of  the  vessels  and  cargoes  had  been 
divested  by  the  judgments  of  confiscation,  where 
the  captures  had  been  made  more  than  two  leagues 
from  the  coast.    The  majority  of  the  court  was 
ultimately  of  opinion  that,  whatever  might  have 
been,  in  this  respect,  the  legal  character  of  the  regu- 
lations, the  proprietorship  had  been  changed  by  the 
judgments  in  these  cases,  as  well  as  in  those  in 
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which  the  captures  had  been  within  the  two  leagues. 
(4  Cranch,  513,  272,  293;    6  Cranch,  281,  285.) 
The  Supreme  Court  of  Pennsylvania  was  afterw^ard 
of  opinion  that  the  property  had  been  changed  in 
both  cases.     Chief-Justice  Tilghman  considered  the 
acts  of  the  French  Eepublic  as,  not  simple  munici- 
pal  regulations,  but    municipal  regulations   *  con- 
nected with  a  state  of  war  with  revolted  subjects,' 
in  enforcing  which  *  the  Republic  might  avail  itself 
of  all  rights  which  are  given  by  the  law  of  nations 
to  a  government  thus   circumstanced.'     He   said, 
'  The  government  of  the  United  States  has  taken 
no  part  between  the  contending  parties.     It   has 
never  acknowledged  the  independence  of  the  revolt- 
ers.     We  are  not  at  liberty,  therefore,  to  consider 
the  island  in  any  other  light  than  as  part  of  the 
dominions  of  the  French  Republic.     But,  supposing 
it  to  be  so,  the  Repvblic  is  possessed  of  helligerent 
riglUSj  which  may  be  exercised  against  neutral  na- 
tions who  carry  on  commerce  with  the  revolters. 
This  is  not  denied ;  but  it  is  said  that  the  words 
of  the  arrets  prove  that  there  was  no  intention  to 
exercise  such  rights.     This  argument  is  not  conclu- 
sive.    Although  the  French  government,  from  mo- 
tives of  policy,  might  not  choose  to  make  mention 
of  war,  yet  it  does  not  foUow  that  it  might  not 
avail  itself  of  all  rights  to  which^  hy  the  law  of  'na- 
tions^ it  wa^  entitled  under  the  eodsting  circumstances^ 
under  the/orm  of  a  law  made  for  the  regulation  of 
the  trade  and   commerce  of  one  of  its  colonies. 
This  was  the  course  pursued  by  Great  Biitain  in 
the  revolutionary  war  with   the  United   States; 
and  it  has  not  been  supposed  that  she  violated  the 
law  of  nations,  when  she  captured  and  confiscated 
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the  vessels  of  neutrals  who  carried  on  trade  with 
the  United  States,  in  whatever  part  of  the  ocean 
they  were  found  by  her  ships  of  war  and  cruisers. 
(3  Binney,  252,  253.)" 

The  court,  from  this,  proceeds  to  an  elaborate 
and  very  learned  review  of  the  origin  of  the  juris- 
diction exercised  in  prize  cases,  for  the  purpose  of 
facilitating  the  application  of  the  authorities  and 
the  cognate  doctrine  next  considered,  as  to  what  is 
regarded  by  such  courts  confiscable^  or  etiemiee  p7*qp- 
erPi/y  and  concludes  as  follows : 

«  During  a  civil  war  against  an  established  gov. 
emment,  the  phrase  enemies' propef'ty^  as  understood 
in  prize  courts  of  this  government,  includes  all 
property  captured  at  sea,  which  is  actually  or  con- 
structively hostile.  During  the  civil  war  in  Portu- 
gal, between  the  Queen  and  Don  Miguel,  she  estab- 
lished a  blockade  of  ports  along  the  coast  of  her 
own  kingdom.  In  a  case  already  cited,  the  Supreme 
Tribunal  of  Marine  at  Lisbon,  having  condemned 
as  prize,  a  vessel  of  English  ownership,  which  had 
been  captured  for  attempting  t6  break  the  blockade, 
and  supply  Don  Miguel's  adherents  with  warlike 
stores,  it  was  held  by  a  British  court,  in  the  year 
1836,  that  the  judgment  of  the  Portuguese  prize 
court,  whether  on  the  ground  of  an  attempted 
breach  of  blockade,  or  on  that  of  an  attempted  sup. 
ply  of  contraband  goods,  was  conclusive  proof  that 
the  vessel  was  owned  by  enemies  of  the  Queen  of 
Portugal,  though  Portugal  was  not  then  at  war 
with  any  foreign  government.  (3  Scott,  202,  203, 
228;  2  Bingh.  N.  C,  781,  782,  783,  798.)" 

''  At  the  time  of  th^  Duke  of  Monmouth's  rebel- 
lion, in  1685,  the  goods  of  rebels  which  were  cap 
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tured  at  sea,  appear  to  have  been  condemned  in 
England  as  prize,  in  the  Court  of  Admiralty.  (Hay 
and  Marriott,  47, 48.)  This  occurred  likewise  at  the 
relSellion  of  1715.  The  case  of  the  ship  Dvke  de 
Vendome,  determined  in  1816,  was  cited  by  Sir 
George  Hay.     (Hay  and  Mairiott,  47)." 

During  the  war  for  American  independence,  in 
the  reported  decisions  of  the  English  Admiralty 
Court,  the  successive  judges  exhibited  strong  desires 
to  find  reasons  for  exempting  from  confiscation,  the 
captured  property  of  persons  residing  in  the  United 
States,  who  adhered  to  the  British  cause.  But  by 
reference  to  these  decisions  (H.  &  M.,  46,  78, 80,  94, 
95, 83, 212, 216),  it  will  be  seen  that  both  Sir  George 
Hay  and  Sir  James  Marriott  condemned  all  the 
property  of  all  loyal  colonists,  except  such  as  they 
took  with  them  in  the  same  vessel  to  England. 

The  learned  judge  thus  briefly  disposes  of  the 
sole  remaining  objection  for  determination,  namely, 
that  the  President  had  no  authority,  without  pre- 
vious congressional  legislation,  to  direct  or  regu- 
late the  prosecution  of  hostilities,  because  such 
direction  and  regulation  could  only  be  exercised  when 
war  actually  exists,  and  that  war  can  only  exist  as 
the  result  of  the  action  of  Congress. 

"  This  objection,"  says  the  court,  "  is  insufficient. 
Any  nation  may  be  involved  in  a  war  which  has 
not  been  declared,  and  as  to  which  her  government 
has  not  legislated.  Judges  of  English  prize  courts 
have  agreed  with  Bynkershoek  in  the  opinion,  which 
publicists  no  longer  dispute,  that  the  legal  conse- 
quences of  an  actual  war  must  be  the  same,  whether 
it  has  or  has  not  been  formally  declared.  The  only 
modem  intimations  of  a  contrary  opinion  as  to  a 
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foreign  war  are  in  Stewart's  Reports,  pages  S04  and 
414,  which  I  consider  as  overruled,  in  1  Dodson, 
247.     (See  Hay  and  Marriott,  252,  253.) 

"In  the  course  of  the  eiTgument partial  war  with 
a  foreign  state  seems  to  have  been  somewhat  con- 
founded with  informed  war.  A  partial  war  may  be 
informal,  or  may  be  more  or  less,  or  quite  formal. 
But  the  present  inquiry  does  not  involve  any  dis- 
tinctive doctrines  of  public  law  concerning  partial 
war.  Therefore,  the  cases  which  arose  under  acts 
of  Congress  authorizing  the  limited  hostilities  pros- 
ecuted against  France,  at  the  close  of  the  last  and 
commencement  of  the  present  century,  may  be  dis- 
missed from  consideration. 

"In  1846,  when  Congress  was  in  session,  the 
United  States  were  involved  in  a  general  war  which 
was  informally  begun.  The  war  which  Mexico  had 
for  some  time  threatened,  then  broke  out  suddenly,  • 
Congress  thereupon  declared  that,  by  an  act  of 
Mexico,  a  state  of  war  existed  between  her  govern- 
ment and  the  United  States.  If  no  such  law  had 
been  enacted,  there  would,  not  the  less,  have  been 
war  with  Mexico.  The  President  must,  then,  as 
commander-in-chief  of  the  army  and  navy,  have 
directed  its  prosecution  conformably  to  the  rules  of 
public  law.  This  he  must,  at  all  events,  have  done, 
if  Congress  had  not  been  sitting  when  the  Mexicans 
attacked  our  army. 

"  The  case  of  a  civil  war  is  practically  the  same. 
The  marshal  of  the  United  States,  in  order  to  keep 
the  peace  of  his  judicial  district,  and  enable  himself 
to  execute  the  process  of  the  courts,  may  arm  him- 
self and  his  deputies,  and  may  also  call  in  the  aid 
of  a  warlike  force.     (Year  B.,  3  H.,  7  pi.  1,  5  Co^ 
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72,  a ;  Br.  Kiots,  pi.  2 ;  Dalton,  cL  95 ;  8  Watts  & 
Serg.,  191 ;  5  Carr  &  P.,  254,  282.)  When  he  can- 
not,  by  such  means,  keep  the  peace  of  his  district, 
and  the  courts  in  it  no  longer  can  direct  their  pro- 
cess to  him,  a  state  of  war  exists. 

"  The  President  in  such  a  case  is  required  by  the 
Constitution  to  '  take  care  that  the  laws  be  faith- 
fully executed.'  While  other  officers  only  swear  to 
support  the  Constitution,  his  official  oath,  as  pre- 
scribed in  it,  requires  him  *  to  the  best  of  his  ability' 
to  ^  preserve,  protect,  and  defend  the  Constitution.' 
Therefore,  when  hostilities  actually  waged  against 
the  Constitution  and  laws,  assume  the  dimensions 
of  a  general  war,  he  must  prosecute  opposing  hos 
tilities,  offensive  as  well  as  defensive,  upon  such  a 
proportional  scale  as  may  be  necessary  to  re-estab- 
lish, or  to  support  and  maintain  the  government. 

"  But  he  cannot  ^  make  '  rules  concerning  captures 
on  land  and  water.'  The  Constitution  has  vested 
this  power  in  Congress.  The  President  cannot  pix)s- 
ecute  hostilities  otherwise  than  according  to  the 
directions  of  existing  acts  of  Congress,  or  to  the 
rules  of  public  law.  Without  his  orders,  an  officer 
of  the  navy  capturing  this  vessel  would  have  per- 
formed a  lawful  act.  Had  the  President  forbidden 
her  capture,  the  officer  might  have  been  punishable 
for  disobedience  of  orders,  but  the  vessel  should  not 
for  that  reason  be  liberated  by  a  prize  court,  if  she 
was  in  law  confiscable. 

"  The  claim  is  rejected." 

The  next  case,  or  rather  series  of  cases,  were 

*  See  8  Cranch,  126  to  129,  427  ;  0  Crancb,  422,  and  the  Acts 
of  Congress  of  March  dd,  1709,  ch.  45 ;  and  March  3d,  1813,  cL  71. 


BIGHTS  ANB  LIABILITIES   KESULTENG  THEBEFBOM.  67 

adjudicated  in  the  District  Court  in  New  York. 
And  here  it  is  proper  to  state,  that  these  adjudica- 
tions in  the  several  districts,  of  Columbia,  of  Penn- 
sylvania, of  New  York,  of  Massachusetts,  and  of 
Maryland,  were  so  nearly  simultaneous,  that  the 
eminent  judges  had  no  opportunity  of  consultation, 
and  their  respective  opinions  may  therefore  be  re- 
garded as  independent  authorities  upon  the  impor- 
tant questions  submitted  to  them. 

It  is  for  this  reason,  superadded  to  that  of  the 
absorbing  interest  of  the  questions  themselves,  that 
a  more  liberal  quotation  fi*om  the  respective  opin- 
ions is  indulged  in,  than  might  be  desirable,  if 
either  of  the  learned  judges  had  been  controlled  in 
his  determination  by  the  precedent  of  the  other. 

The  cases  in  which  the  fundamental   questions  The  cases  of 
were  discussed  and  determined,  in  the  district  of  ^^^^^^ 
New  York,  were  ten  in  number,  and  as  follows :  caroUna, 
The  Hiawatha^  The  North  Ca/rolina^  The  Pi(yneei\  The  Crenshaw,  ^ 
The  Crenshaw,  The  Winnifred,  Tlie  Hannah  M.  '^^.^^^ 
Johnson^  The  LyncJiburg^  The  Oeii&ral  Green^  The  fJ^}^J^^ 
HaUie  Jackscm^  and  The  Forest  King.  burg,  The  Geti- 

By  consent,  they  were  considered  together,  so  far  ^HaiiJjacksal 
as  the  fundamental  questions   were  concerned,  ^^K^rJ^v^t^l   • 
one  case ;  but  the  utmost  latitude  of  discussion  was  states  District 
accorded  by  the  couii;,  to  an  array  of  counsel  of  southern  dis- 
distinguished  ability,   who  represented  the   vast  y^^^^^  ^®^ 
pecuniary  interests  of  the  respective  claimants,  and 
the  questions  raised  were  presented  by  them,  sev- 
erally, in  exhaustive  arguments  of  nine  days  durar 
tion,  and  were  subsequently  enforced  by  elaborate 
printed  briefs.     A  statement  of  the  facts  of  one  case 
will  suffice  for  all. 

The  sliip  Hia/watha^  a  British  vessel,  aaiived  in 


68  THE  CIVIL   WAB  IN  TECB  UNITED   STATES. 

the  James  River,  at  City  Point,  a  little  below  Rich- 
mond, on  a  voyage  from  Liverpool,  with  a  cargo  of 
salt,  on  the  29th  of  April,  1861,  one  day  prior  to 
the  date  of  the  proclamation  of  Commodore  Pen- 
dergrast,*  announcing  the  effectiveness  of  the  block- 
ade of  that  river,  which  was  ordered  by  the  Execu- 
tive proclamation,  of  the  19th  of  April.  The 
voyage  of  the  ship  was  projected,  to  include  a 
return  to  Liverpool,  with  a  cargo  of  cotton  and 
tobacco.  Such  cargo  was  laden  on  board,  in  the 
blockaded  port,  on  and  after  the  11th  day  of  May 
ensuing,  and  on  the  16th  day  of  May,  the  same 
being  after  the  expiration  of  the  fifteen  days  from 
the  actual  establishment  of  the  blockade  (allowed 
to  neutral  vessels  to  leave  the  blockaded  ports,  as 
they  were  with  respect  to  cargo,  at  the  time  they 
first  knew  of  the  blockade),  the  ship,  with  her  cargo 
thus  laden  on  board,  commenced  her  voyage  out  of 
the  river,  and  was  captured  outside,  by  one  of  the  ' 
blockading  vessels. 

As  will  be  seen  by  this  statement,  there  were  sub- 
ordinate   questions   of  interest,  involved  in   this 
adjudication,  as  was  also  the  case  in  the  proceed- 
ings against  the  other  vessels.    These  questions 
and  their  determination,  are  noticed  in  their  proper        ' 
connection.    That  portion  only  of  the  opinion  of        I 
the  distinguished  judge  will  be  here  given,  which        | 
directly  relates  to  the  ftindamental  questions  com-        | 
mon  to  aU  the  cases.  i 

After  a  brief  review  of  the  nature  and  character 
of  the  jurisdiction  and  proceedings  of  prize  courts, 
and  a  lucid,  preliminary  statement  of  the  points 
raised  and  presented  in  the  arguments,  the  learned 
judge  says : 


BIOHTS   AND  LTABZLUQB  BESULTINa  THEBEFROH.  69 

"It  is  insisted  on  the  part  of  the  defence,  tl^^tJ^^^^JJ^* 
the  President,  under  the  Constitution,  had  no  power, 
upon  the  facts  before  the  court,  to  institute,  de- 
clare, or  recognize,  by  executive  acts,  a  condition  of 
war  between  the  United  States  and  the  insurgents 
and  their  forces,  which  will  carry  with  it,  in  behalf 
of  the  United  States,  the  incidents  of  a  public  war, 
in  relation  to  their  enemifes  in  this  contest,  and  alsi^ 
to  neutral  nations,  as  between  them  and  this  gov- 
ernment. As  consequent  to  that  position,  it  is 
urged  that  the  steps  taken  by  the  President  to  es- 
tablish a  blockade  of  ports  in  the  possession  of  the 
insurgents,  are  inoperative  and  void  to  that  end, 
because  the  insurgents  cannot  be,  within  the  mean- 
ing of  the  public  law,  enemies  of  the  United  States, 
but  are  only  citizens  of  the  same  countiy  in  a  state 
of  internal  and  domestic  contention;  and  because 
the  President  has  no  authority,  under  the  Constitu- 
tion and  laws  of  the  United  States,  to  declare  and 
impose  a  blockade  of  any  port  or  place,  and  partic- 
ularly not  of  one  within  the  limits  of  the  United 
States ;  and  further,  that  the  preliminaries  and  con- 
ditions indispensable  to  a  valid  blockade,  by  the 
law  of  nations,  have  not  been  observed  and  fulfilled 
in  any  of  the  cases  now  on  hearing. 

"  It  is  first  to  be  observed  in  respect  to  the  general 
bearing  and  features  of  these  defences,  which  seem 
grounded  on  the  assumption  that  the  President  ini- 
tiated and  inaugurated  the  war  against  the  rebels 
or  insurgent  enemies,  that  no  public  or  private 
docimient  or  official  act  of  the  President  is  given  in 
proof,  conducing  to  show  that  the  existing  state  of 
hostilities  was  produced  by  any  authority  or  act  of 
the  government  of  the  United  States.    The  war,  so 
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far  as  the  government  have  been  proved  to  be 
actors  in  it,  and  so  far  as  the  evidence  characterizes 
it,  has  been  wholly  defensive,  and  in  protection  of 
the  property  and  existence  of  the  government  itseli^ 
and  in  no  particular,  up  to  the  captures  in  question, 
did  it  partake  of  the  character  of  an  offensive  and 
aggressive  war,  in  its  conduct  on  the  part  of  the 
United  States. 

"  The  question  pressed  earnestly  during  the  discus- 
sion, whether  the  President,  without  the  authority 
of  Congi*ess,  can  declare  or  initiate  an  offensive  war, 
therefore,  becomes  merely  speculative  on  the  merits 
of  the  debates.  The  inquiry  is,  if  he  is,  by  the 
Constitution  and  laws  of  the  country,  clothed  wth 
power  to  defend  the  nation  against  an  aggressive 
war  waged  for  its  extermination  by  internal  ene- 
mies ;  and  if  so,  what  public  condition  in  relation 
to  the  belligerents  and  neutral  powers  results  from 
such  warfare. 

"  Much  stress  has  been  laid  in  the  progress  of  the 
argument  on  the  want  of  an  open  declaration  of 
war  by  the  President,  previous  to  his  adopting  and 
employing  forcible  means  to  repel  or  counteract 
warlike  measures  of  an  enemy,  persisting  in  hostile 
attacks  on  the  government  and  its  property.  . 

"  No  one  can  claim  as  a  right  that  a  public  declar- 
ation of  war  shall  be  promulgated,  unless  it  be  the 
nation  by  whose  government  it  is  made,  and  then  it 
serves  only  as  a  notice  to  their  own  citizens  or  sub- 
jects. The  declaration  by  manifestoes,  heralds,  or 
nuncios,  does  not  constitute  war,  and  the  omission 
of  the  declaration  can  no  way  impair  its  justness  or 
efficacy,  especially  in  a  case  of  defensive  war.  (1 
Kent,  51,  54.     Wheat.,  on  Captures,  13,  15.     The 
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Sliza  Ann^  1  Dod.'s  Rep.,  247 ;   Duponceau,  on 
Wai-,ch8.  1,  2,) 

"  A  civil  war  of  alanning  proportions  was  waged 
with  extraordinary  forces  and  activity ;  to  promote 
the  public  defence,  and  impair  the  resources  of  the 
enemy,  the  President  proclaimed  the  blockade  of 
the  ports  referred  to  in  the  pleadings  and  proofs 
before  the  court.     K  the  competency  of  a  foreign 
government  to  question,  in  a  prize  court,  the  power 
of  a  belligerent  to  institute  a  blockade  be  conceded, 
or  to  do  more  than  exact  a  strict  observance  of  pub- 
lic law  in  maintaining  and  enforcing  such  blockade 
by  the  belligerent  who  imposes  it,  I  am  not  con- 
vinced by  the  proofs  or  argument  adduced  in  oppo- 
sition to  the  cases  on  trial,  that  the  lawfulness  or 
efficiency  of  the  blockade  established  have  been  im- 
peached.    I  hold,  in  time  of  civil  war,  of  insurrec- 
tion, and  rebellion,  the  nation  assailed  and  attacked 
by  hostile  and  rebel  forces,  may  rightfully  resist 
war  levied  against  itself,  alike  by  closing,  embargo- 
ing, or  blockading  ports  held  by  their  enemies,  as  a 
means  of  war  calculated  to  weaken  and  defeat  hos- 
tile operations  to  its  detriment,  as  to  accomplish 
the  end  by  direct  force  and  superior  power ;  and 
that  no  sound  distinction  exists  whether  such  defen- 
sive proceedings  are  employed  in  civil,  internal,  or 
domestic  warfare,  or  war  between  nations  foreign  to 
each  other.     Under  the  law  of  nations,  the  rights 
incident  to  a  war  waged  by  a  government  to  sub- 
due an  insurrection  or  revolt  of  its  own  subjects  or 
citizens,  are  the  same  in  regard  to  neutral  powers  as 
if  the  hostilities  were  caiTied  on  between  independ- 
ent nations,  and  apply  equally  in  captures  of  prop- 
erty for  municipal  offences,  or  as  prize  of  war 
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(JRoae  V8.  Himelyy  4  Cranch,  241.  IhicL^  appendix, 
509.  S.  C.  in  Circuit  Court,  4  Ibid.,  293,  Hudson 
vs.  Gustien^  7  Wheat.,  306,  SmUissima  Trinidada. 

"  Commercial  ports,  in  time  of  war,  may  become 
efficacious  allies  to  an  enemy  holding  them,  through 
neutral  trade.  So  far  as  that  aid  avails  the  enemy, 
it  is  warlike  in  its  nature,  and  may  be  repelled  by 
war  means.  Blockade  is  the  measure  recognized 
by  the  law  of  nations  as  the  appropriate  remedy, 
and  that  in  character  and  operation  is  peaceful  as 
to  neutrals,  and  warlike  in  respect  to  the  enemy. 
The  President,  as  conunander-in-chief  of  the  army 
and  navy,  is  the  functionary,  under  our  govern- 
ment, who  has,  as  incident  to  his  office,-  the  power 
and  right  to  exercise  the  resisting  and  repeUing 
means  of  legitimate  warfare,  whenever  the  exigeji- 
cies  of  the  case  require  them. 

"  It  certainly  can  be  of  no  consequence  whether 
the  ports  blockaded  belong  technically  or  in  reality 
to  the  United  States,  or  were  the  property  of  indi- 
viduals, innocent  of  any  warlike  purposes  against 
the  United  States,  or  of  aiding  its  enemies.  It  is 
sufficient  if  the  evidence  shows  the  ports  to  be 
under  the  power  and  use  of  enemies  of  the  United 
States.  This  use  may  be  an  usurped  one,  and  in 
wrong  of  the  actual  proprietaiy  authority  of  the 
places.  The  right  of  the  United  States  to  prevent 
such  use  being  turned  to  their  prejudice,  rests  not 
at  all  upon  the  character  of  the  true  ownership  and 
rightful  authority  ovei^  the  places,  but  on  that  of 
their  employment  by  the  occupants.  Whilst  under 
the  military  power  of  an  enemy  it  is  enemy's  terri- 
tory. (IT.  S.  vs.  Hicej  4  Wheat.,  253.  This  consid- 
eration meets,  also,   another  ground  of   defence, 
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lestly  urged  on  the  p£U*t  of  the  claimants,  that 
Sese  various  ports  which  are  subjected  to  block- 
ade are  portions  of  states  of  the  Union,  and,  as 
such,  a  portion  of  the  Union  itself,  and  cannot, 
therefore,  be  made,  territorially,  objects  of  hostile 
control,  but  only  of  municipal  regulation  and  gov- 
ernment^ Nor  that  more  eminently  can  they  be- 
come, as  countries  or  people,  enemies  of  the  govern- 
ment of  which  they  are  constituent  paits ;  because, 
in  that  relation,'  they  also  hold  an  independent 
sovereignty  as  states,  which  cannot  be  infringed 
nor  molested  by  authority  of  the  United  States, 
acting  directly  upon  that  independency. 

"The  Union  is  not  composed  of  subtleties  and 
abstractions.  The  notion  of  a  government  jion-i 
structed  of  numerous  parts,  each  part  q^aratf  *^rH 
sovereign  in  itself,  and  also  sovereign  of^  or  aa 
ap;ainat  the  wholf^^  was  ^ever  adoptedordedared 
by  the  foundersj^the  Constitution,  and^rob^Ty 

not  <^7itK^^Tfl^  nr  r»r>Tnj[^A]iAnH<>d  p^f^t.lrai;  Hay 

"  The  officers  of  the  United  States  goverriSoenF,  act 
within  particular  states,  to  enforce  or  defend  the 
laws  of  the  United  States  the  same  as  if  no  state 
demarcation    existed.     The  whole  extent  of  the 
country  is  one  nation   and  one  government.  Vln\  /VT^^ 
respectjo  thfiLUnited  Staiea-and  its  constitutional  I 
lavga.  there  are  no  state  lines^  and  state  sovereignty  ' 
is  anonentit^)^ 

^  The  denominations  of  states  existing  for  local 
and  domestic  purposes,  are  made  use  of  and  applied 
by  the  insurgents  in  the  present  war,  in  designation 
of  combinations  of  persona  disrupted,  so  far  as  they 
h^d  material  or  political  power  so  to  do,  from  their 
citizenship  of  and  subjection  to  the  government  of 
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the  United  States,  in  disavowal  and  defiance  of  tliat 
allegiance,  and,  so  far  as  their  own  purposes  and 
acts  can  fix  their  political  status^  make  themselves 
as  alien  and  foreign  from  the  'United  States  gov- 
ernment, as  if  they  assumed  the  name  of  citizens 
and  subjects  of  various  states  of  Mexico  or  South 
America. 

"They  thus  make  themselves  avowed  enemies,  and 
wage  war  against  the  United  States  to  accomplish 
its  dismemberment  and  destruction.  It  can  be  of 
no  consequence  under  what  name  or  appellation 
those  enemies  unite  and  act,  whether  as  states, 
secessionists,  southerners,  or  slaveholdei-s ;  they  are. 
in  every  just  contemplation  of  our  system  of  govern- 
ment, insurgents  and  rebels  against  a  common  gov- 
ernment, and  waging  war  for  its  overthrow. 

"  The  organism  of  states  which  furnishes  a  form  of 
government  for  peaceful  and  domestic  purposes  is 
thus  sought  to  be  perverted  by  the  insurgents  into 
alien  sovereignties,  which  may  exercise,  under  the 
^  familiar  name  of  states,  independent  and  coequal 
capacities  with  the  national  government.  Such 
names  or  pretensions  can  have  no  effect  to  change 
the  intrinsic  nature  of  things,  and  transform  the 
residents  of  particular  states  into  any  thing  else 
than  citizens  and  subjects  of  the  United  States,  and, 
as  such,  subordinate  to  its  Constitution  and  lawa 

"  But,  by  the  instrumentality  of  the  pretences  and 
means  employed,  the  insurrection  has  become  devel- 
oped into  a  hostile  power  of  gi*eat  magnitude  and 
force,  disavowing  all  unity  with  or  subordination  to 
the  mother  country,  and  taking  to  itself  the  attri- 
butes of  a  distinct  nationality.  It  thus  discards  all 
common  rights  under  the  Federal  government,  and, 
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by  force  of  arms,  wages  war  to  establish  one  over- 
powering that  of  the  parent  nation.    They  become 
enemies  of  the  United  States  government  by  open 
hostilities  waged  against  it,  without  losing  their 
subjection  to  it  individually  as  citizens.     Govern- 
ment represses  their  rebellion  and  treason  legiti- 
mately, by  force  of  arms  and  war,  because  the  mag- 
nitude and  force  of  the  revolt  is  beyond  the  control 
of  the  law  and  civU  magistracy.     To  that  end,  all 
the  constitutional  powers  of  the  Pi'esident,  in  his 
capacity  of  commander-in-chief  of  the  army  and 
navy,  may  be  rightfully  called  into  exercise.    They 
confront  the  government  in  masses  of  armed  men, 
holding  fortified  posts,  or  ports  of  trade  and  general 
commerce,  and  they  thus  become  belligerents  and 
enemies  of  the  nation,  against  whom  all  the  means 
of  war  allowed  by  the  law  of  nations  may  be  right- 
fully employed,  as  was  held  by  the  Supreme  Court 
in  the  case  of  the  St.  Domingo   insurgents.     (4 
Cranch,  241.)     For  the  reasons  hereafter  suggested, 
I  forbear  adding  a  further  support  by  citation  of 
authorities,  than  reference  to  a  very  few  upon  fiinda- 
mental  points,  and  taken  generally  from  decisions 
in  our  own  courts. 

"  In  my  judgment,  therefore,  every  branch  of  the 
general  defences  set  up  against  these  suits  is  inade- 
quate and  insufficient  in  law  and  fact  to  bar  the 
prosecutions  pending.  I  consider  that  the  out- 
breaks in  particular  states,  as  also  in  the  Confeder- 
ate States,  was  an  open  and  flagrant  civil  war, 
waged  against  the  United  States  by  the  insurgents 
in  the  several  disaffected  states,  referred  to  in  the 
pleadings  and  proofs  in  these  several  causes,  at  the 
time  the  several  proclamations,  so  also  referred  to 
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and  named,  were  issued  and  made  by  the  President : 
That  such  insurrection  was  maintained  by  warlike 
means  and  forces  too  powerful  to  be  bvercome  or 
restrained  by  the  civil  authority  of  the  government, 
and  that  it  became  lawful  and  necessary  to  resist 
and  repel  hostilities  so  levied  against  the  United 
States  and  its  laws,  by  aid  of  the  army  and  navy 
of  the  United  States:  That  the  President  pos- 
sessed full  competency,  under  the  Constitution  of 
the  United  States,  and  the  existing  laws  of  Con- 
gress, to  call  into  service  and  employ  the  land  and 
naval  forces  of  the  United  States,  in  the  manner 
they  were  used  by  him,  for  the  purpose  of  main- 
taining the  peace  and  integrity  of  the  Union,  and 
putting  down  hostilities  waged  against  them  ;  and 
the  President  had,  rightly,  power  to  establish  block- 
ades of  ports  held  by  those  enemies,  and  enforced 
such  blockades  pursuant  to  the  law  of  nations." 

The  intelligent  reader  will  find  nothing  to  regret 
in  the  length  of  the  preceding  quotation. 

In  thought  and  expression  it*  is  alike  character- 
istic of  its  distinguished  author. 

His  cotemporaneous  decisions  in  the  law  of  mari- 
time capture — with  this  opinion  upon  the  great  fun- 
^C      damental  questions  involved  in  aU  his  adjudications^ 
\A  v"         will  be  preserved  as  instructive  precedents,  and  as  val- 
f\v!^  uable  memorials  of^Ke  vigorous  and  comprehensive 

^ '         *"^v>  \   intellect  of  him  who  has  long  been  one  of  the  bright- 
*  est  ornaments  of  the  Federal  judiciary,  v 

The  case  of 

JoWi^  s  "^^^  ^^^*  ^^®  *^  ^®  considered  is  that  of  The  F. 
District  Court*  W.  Johnsou^  decided  in  the  United  States  District 
o^iarS^'Co^i-t  for  the  district  of  Maryland. 
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This  vessel  was  captured  for  an  alleged  violation 
of  the  blockade  of  the  port  of  Norfolk,  in  Virginia, 
and  as  enemy's  property,  being  owned  by  a  citizen 
of  Norfolk 

The  questions  raised  in  the  preceding  cases,  were 
here  discussed  with  great  ability,  by  distinguished 
counseL 
In  disposing  of  them  the  learned  judge  says : 
"It  has  been  contended  by  the  counsel  for  the  opinion  of  Mr. 
claimants  that,  in  the  present  unhappy  division  in*^"^*^^  ^^®«- 
our  country,  the  government  at  Washington  has  no 
power,  either  under  the  Constitution  of  the  United 
States,  or  by  the  recognized  principles  of  the  law 
of  nations,  to  treat  the  inhabitants  of  the  states 
which  claim  to  have  seceded,  as  enemies,  and  to  ex- 
ercise in  reference  to  them  those  belligerent  rights 
which  all  concede  belong  to  pai*ties  engaged  in  a 
public  war.    And,  by  a  public  war,  is  here  meant  a 
war  between  independent  sovereign  states.     Now, 
I  am  sitting  in  this  case,  in  a  piize    court,  and  the 
Supreme   Court  said   (the  case   of  The  Rapid^  8 
Cranch's  Reports,  155,  and  the  schooner  Addine 
and  cargo,  9  Cranch,  264),  *  that  the  law  of  prize  is 
a  part  of  the  law  of  nations.'     And  I  am,  therefore, 
to  decide  this  question  by  the  principles  of  that 
universal  law,  to  which  all  civilized  princes  and 
states  acknowledge  themselves  to  be  subject. 

"  In  the  first  place,  let  us  see  what  is  the  character 
of  the  present  contest  in  this  country,  and  in  what 
light  it  has  been  regarded  by  the  executive  and 
legislative  departments  of  the  government.  In  the 
&ce  of  all  that  is  passing  around  us,  it  needs  no 
argument  to  show  that  a  civil  war  of  gigantic 
dimensions  is  sweeping  over  the  land.    We  are 
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almost  within  sound  of  the  cannon  of  two  of  the 
largest  armies  that  have  ever  been  marshalled  m 
hostile  array  against  each  other  on  this  continent. 
More  than  one-third  of  the  confederacy  has  claimed 
to  separate  from  the  rest,  and  they  are  now  fighting 
about  the  construction  of  the  organic  instrument  of 
the  government — one  side  alleging  that  under  a 
true  construction  of  the  Constitution,  each  state  has 
a  right  to  withdraw  from  the  Union  whenever  its 
people  so  determine ;  the  other,  that  no  such  right 
exists,  and  that  to  attempt  to  secede  is  rebellion, 
and  not  the  exercise  of  any  constitutional  right 
And  in  the  states  which  have  claimed  the  right  to 
withdraw,  there  are  now  open  no  courts  of  the 
United  States,  and  the  laws  of  the  United  States 
cannot  now  be  executed  in  those  states,  by  the 
ordinary  course  of  judicial  proceedings. 

"  Is  this  not  civil  war  ?  And  has  it  not  been  so 
regarded  by  the  executive  department  of  the  gov- 
ernment ?  This  is  clear  from  the  proclamations  of 
the  President  of  the  15th  of  April,  of  the  19th  of 
April,  of  the  27th  of  April,  of  the  3d  of  May,  and 
of  the  10th  of  May,  all  recognizing  the  fact  that  the 
civil  power  of  the  government  is  no  longer  capable 
of  enforcing  the  laws,  and  calling  to  its  aid  the 
power  intended  to  be  provided  by  the  acts  of  1795 
and  1807,  and,  also,  using  the  power  of  blockade, 
a  war  power  belonging  only  to  belligerents  either 
in  a  civil  or  foreign  war.  And  the  legislative  de- 
partment has  also  recognized  this  contest  as  a  war. 
For,  during  the  last  session  of  Congress,  it  not  only 
did  so  by  the  laws  which  it  passed  for  the  raising 
of  armies  and  providing  means  for  their  support, 
but  in  express  language,  on  (fom*)  different  occa- 
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sionsy  as  will  be  seen  by  reference  to  the  laws  of  the 
extra  session  of  July  last,  pages  268,  274,  315  and 
326.  And  the  last  law  (p.  326),  to  which  I  refer, 
not  only  recognized  a  war  as  existing,  but  it  ap- 
proved and  sanctioned  all  the  proclamations  of  the 
President,  thereby  making  valid  the  blockade  de- 
clared by  the  President  in  his  proclamations  of  the 
19th  and  27th  of  April,  if  the  President  alone,  ^as 
QommandeT-m^Mef  of  tho  army  and  navy  of  the 
United  States^  did  not  possess  this  power  under 
the  existing  circumstances  of  the  country. 

"The  Supreme  Court  (Chief- Justice  Taney  deliv- 
ering  the  opinion)  in  the  case  of  Lxitlier  vs.  Bordeti 
and  others^  7  Howard,  45,  say :  *  Unquestionably  a 
state  may  use  its  military  power  to  put  down  an 
armed  insurrection,  too  strong  to  be  controlled  by 
the  civil  authority.  The  power  is  essential  to  the 
existence  of  every  government^  essential  to  the  pres- 
ervation of  order  and  free  institutions,  and  is  as 
necessary  to  the  states  of  the  Union  as  to  any  other 
government.  The  state  itself  must  determine  what 
degree  of  force  the  crisis  demands,  and  if  the  gov- 
ernment of  Rhode  Island  deemed  the  armed  oppo- 
sition so  formidable,  and  so  ramified  throughout 
the  state,  as  to  require  the  use  of  its  military  force, 
and  the  declaration  of  martial  law,  we  see  no 
ground  upon  which  the  court  can  question  its 
authority.  It  was  a  state  of  war,  and  the  estab- 
lished government  resorted  to  ths  rights  and  usages 
of  war  to  maintain  itself  and  overcome  the  unlaw- 
ful opposition.' 

"  Now  what  say  the  writers  on  the  law  of  nations  ? 
Vattel  says,  in  book  3d,  ch.  18,  p.  425,  *  When  a 
party  is  formed  in  a  state  who  no  longer  obey  the 
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sovereign,  and  are  possessed  of  sufficient  strength 
to  oppose  him,  or  where,  in  a  republic,  the  nation 
is  divided  into  two  opposite  factions,  and  both  side? 
take  up  arms,  this  is  called  a  civil  war.  Some 
writers  confine  this  term  to  a  just  insurrection 
aofMinst  their  sovereign,  to  distinguish  that  lawftd 
resistance  from  rebellion  which  is  open  and  unjust 
resistance. 

"  *  But  what  appellation  will  they  give  to  a  war 
which  arises  in  a  republic  torn  by  two  factions,  or 
in  a  monarchy,  between  two  competitors  for  the 
crown?  Custom  appropriates  the  term  civU  war 
to  eveiy  war  between  the  members  of  one  and  the 
same  political  society.' 

"And  Wheaton,  in  his  gi'eat  work  on  international 
law,  says,  on  page  365 :  "  A  civil  war  between  the 
diflferent  members  of  the  same  society,  is  what  Gro- 
tius  calls  a  mixed  war.  It  is,  according  to  him, 
public  on  the  side  of  the  established  government, 
and  private  on  the  part  of  the  people  resisting  its 
authority.  But  the  general  usage  of  nations  regards 
such  a  war  as  entitling  the  contending  parties  to  all 
the  rights  of  war  as  against  each  other,  and  even 
as  respects  neutral  nations.' 

"  Judge  Chase,  of  the  Supreme  Court,  in  the  case  of 
Ware  vs.  Hilton  andoihersj  3  Dallas,  199,  speaking 
of  the  effect  of  the  act  of  the  Virginia  Convention, 
in  June,  17Y6,  and  the  declaration  of  independence 
by  Congress,  on  the  4th  of  July  following,  says : 
*  Before  these  solemn  acts  of  separation  from  the 
crown  of  Great  Britain,  the  war  between  Great 
Britain  and  the  United  Colonies,  jointly  and  sep- 
arately, was  a  civil  war ;  but  instantly,  on  the 
great  and  ever  memorable  e\Tnt,  the  war  changed 
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its  nature  and  became  a  public  war  between  inde- 
pendent governments ;  and  immediately  thereupon 
aU  the  other  rights  of  an  independent  nation 
attached  to  the  government  of  Virginia.' 

"Whether  the  learned  judge  be  correct  in  his 
view,  that  the  war  became  a  public  wa/r  after  the 
declaration  of  independence,  a  view  he  may  be  ex- 
cused from  taking,  if  wrong,  as  his  own  name  was 
appended  to  that  imperishable  document,  we  have 
the  sanction  of  his  great  name  to  the  doctrine,  that 
to  such  a  contest  there  belonged  all  the  rights  of  war. 

"  I  am  therefore  clear  in  the  opinion,  that,  as  a 
blockade  is  an  acknowledged  belligerent  right 
under  the  law  of  nations,  where  war  exists,  the 
blockade  of  the  southern  ports  was  lawfully  pro- 
claimed by  the  President. 

"  In  the  discussion  of  this  question,  I  have  said 
nothing  in  reference  to  the  sovereign  rights  of  the 
government :  whether  it  may  not  at  the  same  time 
exercise  both  sovereign  and  belligerent  rights. 
Such  a  question  does  not  arise  in  the  case.  I  have 
confined  myself  to  the  examination  of  the  existence 
or  not  of  belligerent  rights  by  the  government,  in 
reference  to  the  present  unfortunate  state  of  the 
country. 

"  And  Phillimore,  in  his  commentaries  on  intemar 
tional  law,  vol.  3d,  page  740,  gives  us  a  simple  rule 
by  which  to  determine  this  question.  He  says : 
4n  the  case  of  a  civil  war,  the  English  law  fur- 
nishes a  good  criterion  as  to  whether  the  country 
is  to  be  considered  at  peace  or  at  war — that  when- 
ever the  king's  courts  are  open  it  is  a  time  of  peace, 
in  judgment  of  law.' 

"  Judged  by  this  standard,  then,  as  the  Federal 
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coartB  are  closed  in  the  Southem  States,  there  is 
a  state  of  civil  war.  And  the  government  is  remit- 
ted to  its  belligerent  rights,  to  be  exercised  in 
accordance  with  those  maxims  of  humanity,  mode- 
ration, and  honor  which  the  law  of  nations  has  pre- 
scribed to  be  observed  by  both  parties  in  every 
civil  war." 

The  case  of        The  last  casc  to  be  considered,  but  by  no  means 

Warwick.      the  Icast  in  interest  and  importance,  in  view  of  the 

Court  fof  the  eminent  character  and  ability  of  the  counsel,  by 

Dis^ct  of      whom  the  arguments  were  conducted,  and  the  great 

learning  of  the  distinguished  judge,  to  whom  they 

were  addressed,  is  that  of  the  Amy    Warwick, 

which  was  decided  in  the  District  Court  of  the 

United  States  for  the  district  of  Massachusetts. 

The  vessel,  with  a  cargo  of  coffee,  sailed  firom 
Rio  de  Janeiro  on  the  29th  of  May,  1861,  bound 
for  Hampton  Roads,  and  was  captured  on  the  10th 
of  July,  by  the  United  States  cruiser  QuaJceJ*  GUy^ 
and  sent  to  the  port  of  Boston  for  adjudication,  as 
prize  of  war,  in  the  district  of  Massachusetts. 

Condemnation  was  claimed  on  the  ground  that 
the  prize  was  enemy's  property,  being  owned  by 
citizens  of  Richmond,  in  the  state  of  Virginia. 

After  a  brief  consideration  of  the  established 
rules  and  principles  in  the  law  of  nations,  as  to 
what  shall  be  deemed  enemy's  property,  the  learned 
judge  proceeds  at  once  to  the  discussion  of  the 
great  questions  at  issue.  It  is  here  given  in  its  en- 
tii-ety.  Not  to  do  so,  would  be  doing  injustice  to 
one  of  the  ablest  judicial  disquisitions  upon  the 
legal  character  of  the  civil  war  in  the  United  States, 
proceeding  from  a  judge  whose  long  experience,  and 


RIGflXS  AND  UABIUTLEB  RESULTING   THSKEFBOM.  88 

exalted  reputation  as  a  jurist,  give  to  his  opinions' 
the  weight  of  authority : 

"  But  it  is  contended  that  although  this  property  Op""on  of 
might  be  liable  to  confiscation  if  the  contest  were  aspra^e. 
foreign  war,  yet  that  it  is  otherwise  in  a  rebellion 
or  civil  war.  This  requires  attention.  As  the  Con- 
stitution gives  Congress  the  power  to  declare  war, 
some  have  thought  that  without  such  previous  dec- 
laration, war  m  all  its  fulness,  that  is,  carrying  with 
it  all  the  incidents  and  consequences  of  a  war,  can- 
not exist.  This  is  a  manifest  error.  It  ignores  the 
fact  that  there  are  two  parties  to  a  war,  and  that 
.  it  may  be  commenced  by  either.  K  a  foreign  nation 
should  send  its  fleets  and  armies,  to  capture  our 
vessels,  ravage  our  coast,  and  invade  our  soil,  would 
not  this  be  war — giving  to  the  United  States,  as  a 
nation,  the  position  and  rights  of  a  belligerent  ? 

"  Such  hostilities  would  impose  upon  the  President 
the  duty  of  exerting  all  his  powers,  as  commander- 
in-chief  of  the  army  and  navy,  to  capture  or  destroy 
the  enemy,  and  if,  under  his  instructions,  an  enemy's 
ship  shotdd  be  taken  and  fient  in  for  adjudication, 
the  prize  court  must  proceed  to  decide  the  question 
of  prize  upon  the  principles  of  public  law. 

"How  this  civil  war  commenced,  every  one  knows. 
A  traitorous  confederation,  comprising  several  or^ 
ganized  states,  after  seizing  by  force  several  forts 
and  custom-houses,  attacked  a  fortress  of  the  United 
States,  garrisoned  with  their  soldiers,  under  the 
sanctity  of  their  flag,  and  by  superior  military  force 
compelled  those  soldiers  to  surrender,  and  that  flag 
to  be  lowered.  This  was  war — open,  flagrant,  flagi-  • 
tious  war ;  and  it  has  never  ceased  to  be  waged  by 
the  same  confederates,  with  their  utmost  ability. 
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"  Some  have  thonglit  that  because  the  rebels  are 
traitors,  their  hostilities  cannot  be  deemed  war,  in 
the  legal  or  constitutional  sense  of  that  teruL  But 
without  such  war,  there  can  be  no  traitors.  Such 
is  the  clear  language  of  the  Constitution.  It  declares 
that  treason  against  the  United  States,  *  shall  con- 
sist only  jutt  levying  war  against  them ;  or  in  ad- 
hering to  their  enemies,  giving  them  aid  and 
comfort.'  Some  have  apprehended  that,  if  this 
conflict  of  arms  is  to  be  deemed  war,  our  enemies 
must  have,  against  the  government,  all  the  immu- 
nities of  international  belligerents.  But  this  is  to 
overlook  the  double  character  which  these  enemies 
sustain.  They  are  at  the  same  time  belligerents  and 
traitors,  and  subject  to  the  liabilities  of  both ;  while 
the  United  States  sustain  the  double  character  of  a 
belligerent  and  sovereign,  and  have  the  rights  of 
both.  These  rights  coexist,  and  may  be*  exercised 
at  pleasure.  Thus,  we  may  treat  the  crew  of  a 
rebel  privateer  merely  as  prisoners  of  war;  or  as 
pirates,  or  traitors ;  or,  we  may,  at  the  same  time, 
give  to  a  part  of  the  crew  the  one  character,  and  to 
the  residue  the  other.  And,  after  treating  them  as 
prisoners  of  war,  we  may  exercise  our  sovereign 
power,  and  deal  with  them  as  traitors.  The  tem- 
porary non-user  of  such  rights  is  not  a  renunciation 
of  them,  but  they  may  be  called  into  practical  ex- 
ercise at  pleasure.  In  modem  times,  if  a  rebellion 
has  assumed  such  dimensions  as  to  raise  armies  and 
involve  great  numbers,  it  has  not  been  usual  during 
the  contest,  to  exercise  toward  prisoners  the  sover- 
eign right  of  dealing  with  them  as  traitors.  They 
have  generally  been  treated  as  prisoners  of  war  until 
the  contest  is  over.     But  this  forbearance  does  not 
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preclude  their  govemment  fipom  afterward  inflicting 
such  punishment  as  justice  and  policy  may  require. 

"  Mr.  Wheaton,  in  his  Elements  of  International 
Law,  p.  365,  so  strongly  maintains  belligerent 
rights  in  civil  war,  that  some  of  his  language  would 
imply  that  there  are  no  other  rights.  This,  how- 
ever, could  not  have  been  intended ;  for,  if  sover- 
eign rights  be  at  an  end,  the  war  is  merely  inter- 
national. Civil  war,  ex  vi  termini^  imports  that 
sovereign  rights  are  not  relinquished  but  insisted 
on.  The  war  is  waged  to  maintain  them,  Moae  vs. 
Him^j  4  Cranch,  2Y2,  was  a  case  arising  out  of  the 
exercise  of  sovereign  rights  by  France,  in  her  civil 
war  with  St.  Domingo.  The  court  recognized  the 
coexistence  of  belligerent  and  sovereign  rights. 
Cherriot  vs.  Fousaatt^  3  Binney,  252,  also  arose  out 
of  a  municipal  regulation  made  by  France,  in  the 
same  civil  war,  and  the  court  remarked  that  France 
was  possessed  of  belligerent  rights  which  might  be 
exercised  against  neutral  nations  Dobrie  vs.  Nor 
pier  J  3  Scott's  R.,  225,  arose  out  of  the  blockade  of 
the  coast  of  Portugal  by  the  Queen  of  that  countiy, 
and  the  condenmation  of  a  vessel  as  prize  for  the 
breach  of  it,  was  holden  to  be  valid.  See  also  the 
Somtiemna  Irmidad^  7  Wheat.,  306,  and  United 
States  vs.  PaJmer,  3  Wheat.,  635. 

"  The  United  States  have,  during  the  present  war, 
exercised  both  belligerent  and  sovereign  rights. 

"Examples  of  the  former  are,  receivring  capitula- 
tions of  the  enemy  as  prisoners  of  war,  and  holding 
and  exchanging  them  as  such;  and  a  still  more 
prominent  instance  is  the  blockade,  which,  before 
the  assembling  of  Congress,  was  established  by  the 
military  authority  of  the  couunander-in-chie£ 
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^^  I  am  satisfied  that  the  United  States,  as  a  nar 
tion,  have  full  and  complete  belligerent  rights, 
which  are  in  no  degree  impaired  by  the  fact  that 
their  enemies  owe  allegiance,  and  have  superadded 
the  guilt  of  treason  to  that  of  unjust  war. 

"  But  it  is  insisted  that  if  these  rights  exist,  still 
the  authority  to  exercise  them,  by  arresting  and 
condemning  enemy's  property,  must  emanate  from 
the  legislature,  and  that  there  has  been  no  legisla- 
tion authorizing  this  capture. 

"Congress  has  established  permanent  prize  tribu- 
nals, and  created  an  army  and  navy.  The  Consti- 
tution declares  that  the  President  shall  be  the  com- 
mander-in-chief of  the  army  and  navy  of  the  United 
States.  He  is  thus  clothed  with  all  the  power  a^ 
pertaining  to  that  high  office,  and  he  is  not  only 
authorized,  but  bound,  to  exert  it,  when  the  exigency 
for  which  it  was  given  shall  arise.  If  a  hostile 
power,  either  from  without  or  within  our  territory, 
shall  assail  and  capture  our  forts,  and  raise  armies 
to  overthrow  our  government,  and  invade  its  soil, 
and  menace  the  capital  of  the  nation,  and  shall 
issue  commissions  to  public  and  private  armed  ships 
to  depredate  on  our  commerce,  the  President  is 
bound  to  use  the  army  and  navy  to  carry  on  the 
war  effectively  against  such  an  enemy,  both  by  land 
and  by  sea.  And  he  may  do  so  in  the  manner,  and 
by  the  measures,  usual  in  modern  civilized  warfare ; 
one  of  the  most  familiar  of  which,  is  the  capture  of 
enemy's  property,  public  and  private,  on  the  ocean. 

"  In  war,  the  commander-in-chief  is  not  only  author- 
ized to  make  captures  by  sea  and  conquests  by  land, 
but  he  may  even  govern  the  conquered  territory 
until  Congress  shall  have  seen  fit  to  interpose  by 
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le^slation.  In  our  last  war,  California  having  been 
subjugated,  the  commander-in-chief  imposed  duties, 
established  custom-houses,  and  collected  revenues ; 
and  this  was  sanctioned  by  the  Supreme  Court  as 
a  legitimate  exercise  of  military  power.  (JJrose  et 
al.  va  Harrison^  16  Howard,  164.)  There  can  be 
no  doubt  of  the  right  of  the  President  to  make 
maritime  captures,  and  subnxit  them  to  judicial  in- 
vestigation. It  is  one  of  the  best  established,  and 
least  dangerous,  of  his  powers,  as  commander-in- 
chief.  Further  than  this.  Congress  have  legislated 
upon  the  subject,  although  it  was  not  necessary  for 
them  to  do  so. 

"  The  statute  of  1807,  ch.  39,  provides  that,  when- 
ever it  is  lawful  for  the  President  to  call  forth  the 
militia,  to  suppress  an  insurrection,  he  may  employ 
the  land  and  naval  forces  of  the  United  States  for 
that  purpose. 

"  The  authority  to  use  the  army  and  navy  is  thus 
expressly  confirmed,  but  the  manner  in  which  they 
are  to  be  used  is  not  prescribed.  That  is  left  to 
the  discretion  of  the  President,  guided  by  the 
usages  and  principles  of  civilized  war,  and  these 
principles  and  usages  undoubtedly  authorize  the 
capture  of  enemy's  property  at  sea. 

"  What  is  enemy's  property,  is  a  judicial  question, 
to  be  decided  by  the  prize  court ;  and  unless  other- 
wise instructed  by  their  own  sovereign,  they  must 
be  guided  by  the  rules  and  principles  of  public 
law. 

"  Property  may  be  condemned  as  hostUe  without 
proof  of  the  personal  sentiments  of  the  owner  being 
disloyal. 
"Acts  which  tend  to  subserve  the  interests  of 
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the  enemy,  may  impress  a  hostile  character  upon 
property,  without  regard  to  the  political  views  or 
wishes  of  the  owner.  Residence  of  the  owner  in  the 
enemy's  country,  may  be  of  such  a  character  as  to 
stamp  the  property  conclusively  as  hostila  How 
far  residence  may,  in  any  case,  be  open  to  explana- 
tion, ( r  the  presumption  arising  therefrom  be  re- 
pelled, I  have  no  occasion  to  consider.  When  a 
hostile  character  is  imputed  to  property  because  of 
the  residence  of  the  owner,  the  court  may  be  com- 
pelled to  decide  whether  the  place  of  his  residence 
be  enemy's  country. 

"  What  shall  be  deemed  enemy's  country  is  some- 
times a  question  of  much  difficulty.  Some  nations 
or  tribes  can  hardly  be  said  to  have  any  country. 
Such  are  *he  nomadic  Arabs,  and  such  were  the 
children  of  Israel  during  some  part,  at  least,  of 
their  migration  from  Egypt  to  Palestine.  A  bel- 
ligerent nation  may  invade  a  neutral  province  and 
hold  the  control  of  it,  and  yet  the  possession  be 
such  as  not  necessaiily  to  impress  upon  the  inhabi- 
tants a  hostUe  character.  Thus,  in  the  case  of  The 
Geraaimo^  11  Moore,  P.  C,  101,  it  was  decided  that, 
although  Eussia  had  taken  forcible  possession  of 
the  Danubian  Principalities,  and  for  a  time  held 
dominion  over  them,  yet,  that  a  ship  of  a  resident 
of  Wallachia  was  not  liable  to  capture  by  a  British 
cruiser  as  enemy's  property ;  the  occupation  of  that 
province  by  Russia,  being  not  only  forcible,  against 
the  will  of  the  inhabitants,  but  avowedly  temporary 
and  for  a  special  purpose.  If  Wallachia,  by  its  lo- 
cal government,  the  Hospodar  and  Divan,  had  vol- 
untarily joined  with  Russia,  and  made  common  cause 
in  the  war  against  England,  the  inhabitants  would, 


BIGHTS  AND   UABILITIBS  SBSTTLTING  THERBFUOM.  89 

unquestionably,  have  been  enemies,  and  their  prop 
erty  on  the  ocean,  lawful  prize. 

"  In  cases  which  may  come  within  the  definition 
of  civil  war,  there  may  be  only  an  assemblage  of 
individuals,  in  military  array,  without  political  or- 
ganization or  territorial  limit ;  or,  armed  bands  may 
make  hostile  incursions  into  a  loyal  stat^,  or  hold 
divided,  contested,  or  precarious  possession  of  por- 
tions of  it,  as  now  in  Missouri  and  Kentucky.     In 
such  cases,  local  residence  may  not  create  any  pre- 
sumption of  hostility.     Far  otherwise  is  it  in  Vir- 
ginia.    On  the  17th  day  of  April,  1861,  being  im- 
mediately after  the  rebel  confederates  had  attacked 
and  captured  Fort  Sumter,  a  convention  of  dele- 
gates, by  solemn  ordinance,  undertook  to  place  all 
the  inhabitants  of  that  state  in  an  attitude  of  re- 
bellion, and  to  join  the  war,  which  had  been  previ- 
ously begun  against  the  United  States,    The  act  of 
rebellion  was  to  take  immediate  effect,  and  an  alli- 
ance making  common  cause  with  the  Confederate 
enemy  was  inunediately  formed  and  hostilities  ac- 
tively waged  by  armies  raised  within,  and  invited 
from  without  the  state.     All  this  was,  indeed,  sub- 
ject to  be  disaffirmed  by  a  vote  of  the  whole  people 
of  the  state,  to  be  taken  on  the  23d  day  of  May ; 
but  no  part  of  it  has  been  disaffirmed.   On  the  con- 
trary, the  popular  vote  on  that  day,  apparently  by 
a  large  majority,  ratified  the  proceedings  of  the 
convention,  the  alliance,  and  the  war.    The  western 
counties  in  the  state  nobly  vindicated  their  honor 
and  their  fidelity,  by  refusing  submission  to  rebel 
mandates,  and  adhering  to  the  Union.    They  did 
not,  indeed,  change  their  domicile,  but  they  re- 
moved the  power  of  rebel  Virginia  from  the  place 
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of  their  domicile.  The  Virginia  rebellion  was  not 
the  act  of  individuals  asserting  that  moral  right  of 
revolution  which  belongs  to  all  subjects,  but  it  was 
the  assertion  of  a  pretended  state  right.  It  was 
founded  solely  on  the  deadly  doctrine  of  secession, 
which  claims  that  a  state,  as  an  organized  political 
body,  may  sever  itself  from  the  Union.  In  attempt- 
ing this,  and  carrying  on  the  war,  it  acted  by  ma- 
jorities claiming  implicit  obedience  from  the  mi- 
nority. The  exterior  boundaries  of  the  state,  and 
its  internal  division  by  counties,  have  been  clearly 
defined,  and  the  city  of  Richmond,  where  these 
claimants  reside,  is  within  the  territory  over  which, 
by  known  limits,  this  political  body  has,  for  nine 
months  past,  held  absolute  dominion. 

"  Such  residence  subjects  both  property  and  person 
to  the  absolute  control  of  the  enemy,  and  augments 
his  resources  and  his  strength.  And  I  see  no  suffi- 
cient reason  why  it  is  not  tp  be  deemed  a  continued 
residence  in  an  enemy's  country,  which  subjects 
property  captured  on  the  ocean  to  condemnation  as 
lawful  prize.  In  this  case,  it  does  not  appear  that 
the  claimants  ever  had  a  domicile  in  any  other  place 
than  Richmond ;  nor  is  there  any  evidence  going  to 
explain  theii'  continuance  there,  or  to  repel  the  pre- 
sumption of  hostility  arising  therefrom. 

"  It  is  not  necessary  therefore,  to  decide  whether 
such  evidence  could  be  admitted,  or  what  would  be 
its  effect.  In  questions  so  novel,  I  do  not  think  fit 
to  go  farther  than  the  case  before  me  requires. 

"But  it  is  objected  that  the  question,  what  persons 
or  country  are  to  be  deemed  hostile,  is  not  a  judi- 
cial one ;  or  rather,  that  the  courts  cannot  con- 
sider any  person  or  country  to  be  hostile,  unless  the 
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legislatm*e  has  previously  designated  them  as  such. 
This  is  directly  met  by  the  case  of  The  Oeraaimo^ 
11  Moore,  P.  C.,  101,  above  cited,  in  which  the  sole 
question  was,  whether  the  province  of  Wallachia 
was  enemy's  country  so  as  to  subject  the  property 
of  a  resident  therein,  to  capture  as  prize.  This 
question  the  High  Court  of  Admiralty  decided  in 
the  affirmative,  and  the  Privy  Council  in  the  nega- 
tive. Both  decisions  were  founded  exclusively 
upon  the  character  of  the  Russian  occupation,  as 
exhibited  by  the  evidence,  the  court  having  no  aid 
or  instruction,  by  any  act  either  of  the  Queen  or  the 
Parliaipent.  The  cause  was  most  elaborately  dis- 
cussed, both  by  the  bar  and  the  bench,  and  yet  not 
a  doubt  was  suggested  of  the  question  being  strictly 
judicial. 

"  This  objection,  that  it  does  not  belong  to  the 
court  to  decide  who  shall  be  deemed  enemies,  or 
rather,  that  the  court  can  decide  only  one  way,  and 
that  against  the  captors,  unless  Congress  has  pre. 
viously  declared  who  shall  be  considered  enemies, 
really  carries  us  back  to  the  questions  whether  there 
can  be  war  without  a  declaration  by  Congress,  and, 
whether,  in  civil  war,  the  parent  country  has  full 
belligerent  rights.  Those  questions  have  already 
been  considered ;  and  it  is  believed  that  such  rights 
exist,  and,  among  them,  undoubtedly  is  that  of 
making  maritime  captures  of  enemy's  property. 
And  when  property  is  brought  in  for  adjudication, 
the  court  must  decide  whether  it  be  hostile  or  not ; 
and  in  doing  so,  it  must,  in  the  absence  of  legislar 
tive  instruction,  be  guided  by  general  principles 
and  usage,  under  which,  one  criterion  of  enemy's 
property  is  tV  residence  of  the  owner.    This  is  a 
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known  and  well-established  rule  of  decision,  which 
the  court  cannot  disregard.  It  is  not  necessary^ 
however,  to  determine  how  the  court  would  deal 
with  these  questions,  in  the  absence  of  any  action, 
by  other  departments  of  the  government,  because 
there  has  been  such  action.  * 

"  In  addition  to  other  important  acts,  the  President 
by  proclamation  of  the  27th  of  April,  established  a 
blockade  of  the  ports  of  Virginia.  This  was  the 
exercise  of  a  great  belligerent  right,  and  could  have 
been  done  under  no  other.  He  could  not  prohibit 
or  restrict  the  commerce  of  any  state  by  a  mere 
municipal  regulation.  The  blockade  was  avpwedly 
established  as  a  belligerent  act  under  the  law  of 
nations ;  and  it  was  accordingly  announced  that  it 
would  be  rendered  effective  by  an  adequate  naval 
force ;  and  in  all  proceedings  in  relation  to  it  by 
our  own  country  and  other  nations,  it  has  been  re- 
garded as  a  belligerent  act.  Under  it,  there  have 
been  divers  captures  by  our  navy,  and  condemna- 
tions by  our  courts.  Now  such  a  blockade  could 
not  be  valid  unless  it  be  of  enemy's  country. 

"  Some  have  thought  that  it  was  to  be  deemed  en- 
emy's country,  because  of  the  proclamation  of  the 
President.  It  seems  to  me  rather  that  the  proclama- 
tion and  the  blockade  are  to  be  upheld  as  legal  and 
valid,  because  the  territory  is  that  of  an  enemy. 
But  whichever  view  is  adopted,  the  result  is  the 
same,  namely,  that  the  court  must  regard  the  coun- 
try as  hostile. 

"  Richmond,  where  these  claimants  reside,  is  one 
of  the  places  that  was  thus  blockaded.  This  is  not 
alL  The  proclamation  of  a  blockade  of  Virginia, 
as  hostile  territory,  and  the  orders  of  the  President 
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to  the  navy,  tinder  which  captures  like  the  present 
have  been  made,  have  been  expressly  confirmed  by 
Congress. 

"  The  statute  of  6th  August  last,  ch.  63,  declares 
that  such  acts  and  orders  shall  have  the  same  effi- 
cacy as  if  they  had  been  previously  authorized  by 
legislative  enactments. 

"  Without  going  into  a  discussion  of  the  effect  of 
that  confirmation,  it  is  evident  that  it  must  have 
the  force  of  an  instruction  to  prize  tribunals,  to  re- 
gard those  proceedings  of  the  President  as  legal  and 
valid. 

"  It  has  been  urged  that  in  a  civil  war,  it  may 
sometimes  be  very  impolitic  to  confiscate  the  prop- 
erty of  persons  resident  in  the  rebel  country ;  and 
that  the  expediency  of  doing  so  is  a  political  ques- 
tion to  be  determined  by  the  legislature. 

"  We  are  now  dealing  only  with  maritime  capT 
tares.  It  is  true  that  policy  may  sometimes  require 
that  the  property  of  such  residents  should  be  ex. 
empted  fi*om  arrest ;  and  it  is  quite  as  certain  that 
sometimes  it  ought  not  to  be  exempted.  There 
should  therefore  be  somewhere  lodged  a  discretion- 
ary power,  to  capture  this  property  or  not,  as  vary- 
ing circumstances  and  exigencies  may  require. 

"  This  power  is  now  vested  in  the  President.  He 
controls  the  navy,  and  directs  what  captures  shall 
be  made.  He  may  instruct  inferior  officers  that 
particular  vessels,  or  those  belonging  to  certain  per- 
sons, or  engaged  in  a  particular  trade,  are  not  to  be 
arrested. 

"  What  captures  shall  be  made,  like  other  ques- 
tions of  war  policy,  may  safely  be  left  to  the  dis- 
cretion of  the  conmiander-in-chief. 
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^  The  statute  of  1861,  ch.  28,  has  been  referred  to, 
as  assuming  that  there  are  loyal  citizens  in  the 
rebel  states  who  are  to  be  aided  and  protected,  and 
it  is  urged  that  their  property  should  not  be  sub- 
ject to  confiscation.  That  act  places  two  millions 
of  dollars  in  the  hands  of  the  President,  to  be  used 
at  his  discretion  in  arming,  organizing,  and  sustain- 
ing loyal  citizens  in  rebel  districts.  This  act  un- 
doubtedly contemplates  that  there  may  be  such 
loyal  citizens,  and  that  it  may  be  expedient  so  to 
aid  and  strengthen  them :  and  it  makes  an  appro- 
priation for  that  purpose.  But  it  is  wisely  left  to 
the  unrestricted  judgment  of  the  President  to  deter- 
mine who  are  such  loyal  citizens,  if  any,  and  to 
what  extent  they  shall  be  treated  as  such. 

"  It  adds  to  the  means  of  the  President,  but  in  no 
degree  detracts  from  his  previous  authority,  to  treat 
.persons  )or  property  as  he  shall  deem  best. 

"  It  has  bben  contended  that  the  proviso  in  the 
24th  section  of  the  crimes  act  of  1790,  ch.  9, 
should  prevent  condemnation  of  this  cargo  as  prize. 
That  act  describes  certain  offences,  and  prescribes 
their  punishment ;  and  among  them  is  the  crime  of 
treason. 

"  The  proviso  declares,  that  no  conviction  shall 
work  corruption  of  blood  or  forfeiture  of  estate. 
This  shows  that  the  lawgivers  thought  that  death 
was  a  sufiicient  penalty,  without  confiscation  follow- 
ing as  a  legal  consequence  of  conviction. 

"  There  is  an  analogous  provision  in  the  Constitu- 
tion (art.  3,  §  3),  and,  as  it  has  embarrassed  some 
minds,  it  deserves  attention. 

"  In  the  first  place,  the  objection  assumes,  that 
there  can  be  no  condemnation  unless  the  claimants 
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are  traitors.  This  is  an  error.  As  already  stated, 
property  may  be  treated  as  hostile,  although  the 
owner  has  not  been  guilty^  of  treason.  He  may  be 
an  alien,  owing.no  allegiance;  or  a  citizen,  whose 
opinions  or  wishes  are  not  proved  to  be  hostile, 
and  yet,  he  may  be  so  situated,  and  his  property  be 
so  used,  as  to  subject  it  to  capture  as  prize. 

"A  striking  case  is  to  be  found  in  The  Venu8j  8 
Granch,  253.  In  that  case  a  citizen  of  the  United 
States,  residing  at  Liverpool,  shipped  property  for 
New  York,  on  the  4th  of  July,  1812,  having  no 
knowledge  of  the  war,  which  had  been  previously 
declared  by  the  United  States.  This  property  was 
captured  by  an  American  privateer,  and  held  by 
the  Supreme  Court  to  be  lawful  prize.  The  court, 
in  delivering  their  opinion,  say,  that  although  the 
claimant,  being  a  citizen  of  the  United  States,  *  can- 
not be  considered  an  enemy  in  the  strict  sense  of 
the  word,  yet  he  is  deemed  such,  with  reference  to 
the  seizure  of  so  much  of  his  property,  concerned  in 
the  trade  of  the  enemy,  as  is  connected  with  his 
residence.  It  is  found  adhering  to  the  enemy.  He 
is  himself  adhering  to  the  enemy,  although  not 
criminally  so.'  (See  also  the  cases  collected  by 
Sir  William  Scott,  in  The  Hoop,  1  Rob.,  196.) 

"In  the  case  now  before  me,  it  is  not  contended  or 
offered  in  proof  by  either  party,  that  these  claim- 
ants have  been  guilty  of  the  crime  of  treason ;  and 
surely  the  claimants  cannot  set  it  up,  in  argument, 
as  a  defence.  In  the  second  place,  the  owner  may, 
by  certain  acts,  have  subjected  his  property  to  be  . 
treated  as  enemy's,  and  by  other  distinct  acts,  com- 
mitted the  crime  of  treason ;  and  confiscation  may 
be  inflicted  for  the  former,  and  the  penalty  of  death 
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for  the  latter.  Just  as  the  same  person  may  be 
guilty  of  larceny,  and  subsequently  of  murder,  and 
be  fined  for  the  first,  and^afterward  convicted  of  the 
capital  offence. 

"  Third,  suppose  there  should  be  but  one  act,  which 
is  such  a  use  of  property  as  subjects  it  to  confiscar 
tion,  and,  at  the  same  time,  constitutes  an  overt  act 
of  treason ;  and  suppose  further,  that  the  govern- 
ment cannot  proceed  for  both  penalties,  yet  they 
may  elect.  They  are  not  bound  to  prosecute  for 
the  crime ;  and  if  they  enforce  the  forfeiture,  the 
most  that  can  be  contended  is,  that  they  are  thereby 
precluded  from  subsequently  having  a  conviction 
for  the  treason. 

"  The  acts  passed  by  Congress  last  summer  have 
been  referred  to,  as  expressing  the  views  of  the 
legislature  upon  the  subject  of  confiscation  in  the 
present  war.  As  they  do  not  reach  cases  like  the 
present,  it  is  contended  that  it  was  the  intention  of 
the  legislature  that  such  property  should  not  be 
condemned.  It  is  obvious  that,  in  their  general 
purpose  and  effect,  they  were  intended  to  make  the 
prosecution  of  the  war  more  efficient,  to  give  addi- 
tional means  and  power  to  the  President,  but  in  no 
degree  to  curtail  the  authority  which  he  previously 
possessed.  They  embrace  some  cases  in  which  con- 
fiscation would  not  follow  from  the  general  law, 
and  render  others  more  definite  and  certain,  and 
provide  new  modes  of  procedure.  The  belligerent 
right  of  capture  at  sea  previously  existed,  and  Con- 
gress has  left  it  unimpaired. 

"  Further  still.  This  right  of  maritime  capture 
was  not  only  well  known,  but  had  actually  and 
notoriously  been  exercised* 
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"  The  last  session  of  Congress  closed  on  the  sixth 
day  of  August.  Prior  to  that  time  divers  captures 
had  been  made  of  vessels  qnd  cargoes  belonging  to 
inhabitants  of  insurgent  districts.  In  particular, 
The  General  Pa/rhhill  was  captured  on  the  twelfth 
day  of  May,  and  sent  to  Philadelphia,  and  there 
condemned  as  enemy's  property,  at  the  June  term 
of  the  District  Court.  The  Pioneer^  Crenshaw^ 
North  Carolina^  and  HaUie  Jackson^  were  sent  into 
the  port  of  New  York  in  the  course  of  May  and 
June,  and  the  vessels  or  their  cargoes  have  since 
been  condemned  as  enemy's  property.  In  this  verj^ 
case  of  The  Amy  Warwichy  the  capture  was  made 
on  the  tenth  of  July,  and  the  libel  was  filed  on  the 
eighteenth  of  that  month.  All  these  captures  were 
made  by  ships  of  war,  and  of  couirse  under  orders 
emanating  from  the  President.  Yet,  so  far  from 
discountenancing  these  proceedings.  Congress,  as  we 
have  already  seen,  did,  by  the  act  of  the  sixth  of 
August  (chap.  63,  sec.  3),  expressly  confirm  all 
orders,  respecting  the  army  and  navy,  which  had 
heen  made  by  the  President  since  the  fourth  of 
March  last. 

**The  counsel  for  the  claimant  has  relied  upon  a 
recent  charge,  by  Mr.  Justice  Nelson,  to  the  Grand 
Jury  in  the  Second  Circuit.  That  learned  judge 
did  not  enter  into  any  discussion  of  prize  law.  The 
occasion  did  not  call  for  it.  He  expressed  the 
opinion,  if  correctly  reported  in  the  newspapers, 
that  loyal  citizens  of  rebel  districts  were  not  to  be 
treated  as  enemies,  nor  their  property  confiscated. 
But  he  did  not  undertake  to  say  who  were  to  be 
deemed  loyal  citizens,  what  was  to  be  the  evidence 
of  their  fidelity,  or  how  the  presumptions  arising 
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fiom  continued  residence  in  the  enemy's  country 
ai*e  to  be  overcome.     ' 

"  The  counsel  for  the  captors  has  relied  upon  a 
remark  made  by  Judge  Dunlop,  in  the  case  of  The 
Tropic  Wind^  and  upon  the  learned  decisions  of 
Judge  Cadwallader,  in  the  case  of  The  General 
Pa/rhhiU^  and  of  Judge  Betts,  in  the  cases  of  TJu 
Oremhaw^  North  Carolina^  Pioneer^  and  HaUie 
Jddcson.  These  cases  are  directly  in  point,  and  I 
might  well  have  rested  my  decision  solely  upon  the 
authority  of  those  able  and  distinguished  judges. 
But  as  it  has  been  contended  that  those  decisions  are 
not  sustained  by  the  authorities  which  were  cited 
in  their  support,  I  have  yielded  to  the  earnest  invita- 
tion of  the  eminent  counsel  in  this  cause,  to  investi- 
gate the  principles  and  authorities  which  it  involvea 

"  Claim  rejected  and  the  property  condemned." 

At  a  subsequent  period,  and  in  the  same  ease, 
" on  the  claim  of  Dwnhp^  Morvcure  S  Co.y^  after  the 
doctrines  announced  in  the  foregoing  opinions  of 
the  several  District  Courts,  had  undergone  elalx)- 
rate  discussion  and  criticism,  as  well  in  the  national 
legislature,  as  in  coordinate  and  appellate  tribunals, 
the  learned  judge  takes  occasion  to  review  his 
former  opinion  at  great  length,  and  to  announce  in 
the  following  instructive  disquisition,  that  he  has 
"  seen  no  reason  to  change  that  opinion :" 

"  The  decrees  of  the  District  Courts  condemning 
property  as  hostile,  have  been  objected  to,  on  the 
ground  that  they  pronounce  the  owners  to  be  ene- 
mies, when  in  fact  they  may  be  personally  loyal. 
But  it  is  a  mistake  to  suppose  that  those  judgments 
go  beyond  the  fact  of  permanent  residence,  and 
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assert  personal  guilt  in  the  owner.  This  mistake 
has  probably  arisen  from  misapprehending  the  im- 
port of  certain  language,  of  frequent  recun*ence  in 
prize  law,  such  as  that  property  is  to  be  condemned 
as  enemy's,  or  is  to  be  deemed  enemy's,  or  that  it 
is  impressed  with  a  hostile  character.  These  are 
equivalent  expressions.  They  do  not  necessarily 
import  that  the  owner  is  personally  hostile,  but  • 
only  that  his  property  has  been  placed  in  such  re- 
lation to  the  enemy  that  a  court  of  prize  is  to  deal 
with  it  as  if  it  belonged  to  the  enemy.  It  is  quite 
a  mistake  to  suppose  that  property  is  never  to  be 
condemned  except  for  personal  delinquency  of  the 
owner.  Even  under  the  municipal  law,  ships  and 
cargoes  are  liable  to  condemnation  for  the  use  that 
has  been  made  of  them,  where  there  has  been  no 
guilty  knowledge  or  intent  on  the  part  of  the 
owner ;  and  in  prize  law,  condemnation  is  not  the 
infliction  of  personal  punishment  on  proof  of  indi- 
vidual guilt,  but  it  is  a  matter  of  belligerent  policy, 
to  destroy  the  commerce  of  the  enemy  and  dimin- 
ish his  resources.  This  is  emphatically  set  forth  in 
the  case  of  The  Vemts  (8  Cranch),  where  property 
of  a  citizen  of  the  United  States  was  condemned  by 
reason  of  his  residence,  although,  as  the  Supreme 
Court  expressly  declare,  there  was  no  personal 
guilt.  The  same  doctrine  is  found  in  many  other 
cases.  The  objection,  when  scrutinized,  involves  a 
denial  of  the  power  of  the  court  to  make  any  con- 
demnation as  prize,  under  the  principles  and  ac- 
cording to  the  rules  of  the. general  law,  and  the 
practice  of  nations ;  and  this  is  to  deny  to  the 
United  States  the  exercise  of  belligerent  rights. 
For  there  is  no  right  of  war  more  clearly  established 
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or  more  universally  exercised,  than  that  of  mari- 
time captures ;  and  no  reason  can  be  assigned  why 
the  United  States  should  be  deprived  of  the  povrer 
of  exercising  this  important  right  in  the  present 
war.  How  for  the  peculiar  circumstances  of  this, 
or  any  other  conflict,  should  induce  forbearance, 
like  many  other  questions  of  policy,  in  the  conduct 
of  the  war,  is  to  be  determined  by  the  commander- 
in-chief  or  the  legislature.  It  is  for  them,  or  one 
of  them,  to  say  what  captures  should  be  made,  and 
what  cases^  or  classes  of  cases  shall  be  sent  in,  and 
condemnation  sought  by  prosecution.  In  adjudi- 
cating such  cases,  the  courts  must  be  guided  and 
governed  by  established  principles  and  rules  of  de- 
cision. This  is  well  known  to  the  other  depart- 
ments of  the  government,  and  when  they  send  a 
captured  vessel  to  the  court,  to  be  there  proceeded 
against  as  a  prize,  they  necessarily  intend,  in  the 
absence  of  other  instructions,  that  the  court  shall 
proceed  and  decide  according  to  the  established 
rules  and  principles  of  prize  law.  There  is  no  other 
guide.  That  the  great  conflict  in  which  we  are 
now  engaged  is  war,  in  the  legal  sense  of  the  term, 
is  shown  by  the  express  language  of  the  Constitu- 
tion in  defining  the  crime  of  treason;  that  the 
United  States,  in  this  war,  have,  on  the  ocean,  all 
the  rights  of  belligerents,  has  never  been  distinctly 
controverted.  To  deny  it,  is  to  break  up  the  block- 
ade, and  every  condemnation  under  it. 

**  Those  who  have  thought  that  the  courts  cannot 
enforce  the  belligerent  rights  of  the  nation  without 
the  action  of  Congress,  should,  I  think,  be  satisfied 
that  there  has  been  sufScient  legislation.  In  addi- 
tion to  the  statutes  passed  during  the  last  summer, 
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and  particularly  the  ratifying  act  of  the  fifth  of 
August,  which  was  adverted  to  in  my  former  opin- 
ion, Congress,  on  the  25th  day  of  March  last,  passed 
an  act  to  regulate  the  mode  of  procedure  in  prize 
cases.    The  first  section  relates  to  the  custody  and 
preservation  of  captured  property  and  the  taking 
of  evidence.    The  second  and  third  sections  relate 
to  expenses  and  the  compensation  of  officers.    The 
fourth  section  relates  to  the  disposition  of  prize 
property  after  final  condemnation.    This  statute 
affects  only  the  mode  of  procedure.    It  gives  no 
direction  as  to  the  principles  or  doctrines  by  which 
the  court  is  to  be  guided  in  its  adjudicationa    It 
does  not  touch  the  rule  of  decision.    The  title  of 
this  statute  declares  it  to  be  an  '  Act  for  the  better 
administration  of  the  law  of  prize.'    The  couii;  then 
is  to  administer  the  law  of  prize,  and  that  must  be 
the  general  law  as  known  to  the  prize  tribunals  of 
the  civilized  world,  with  such  modifications  as  may 
be  made  by  our  own  legislature.     But  to  what  cases 
is  this  general  law  of  prize  to  be  applied  ?    This 
question  is  answered  by  the  fifth  section  of  the  stat- 
ute, which  declares  that  its  provisions  ^  shall  apply 
as  well  to  cases  now  pending,  as  to  all  foture  cases 
of  maritime  captures.'    This  court  is  thus  expressly 
directed  to  administer  the  prize  law  in  cases  now 
pending,  or  hereafter  to  arise  in  this  civil  war,  as 
weU  as  in  cases  of  maiitime  captures  in  future  in- 
ternational wars.    No  distinction  is  indicated  be- 
tween these  two  classes  of  captures,  or  in  the  rules 
of  law  which  are  to  be  applied  to  them.    Further 
still :  the  legislature  expressly  recognizes  the  pen- 
dency  of  prize  cases.    In  many  of  those  cases,  the 
only  question  was,  whether  property  should  be  con- 
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demned,  by  reason  of  the  residence  of  the  owner  in 
the  enemy's  country.  This  question  has  been  decid- 
ed by  the  District  Court  of  three  judicial  districts, 
all  concurring  in  decrees  of  condemnation.  This 
was  well  known,  and  yet  Congress,  in  passing  an 
act  for  the  better  administration  of  the  prize  law^,  in 
cases  then  pending,  or  hereafter  to  arise,  does  not 
prescribe  any  rules  of  decision,  or  in  any  way  dis- 
countenance  those  which  had  been  adopted  by  the 
cotirt^ ;  this  may  be  deemed  an  acquiescence  in,  or 
a  tacit  approbation  of  those  rulea 

^  An  objection  to  the  prize  decisions  of  the  Dis- 
trict Courts,  has  arisen  from  an  apprehension  of 
radical  consequences.  It  has  been  supposed  that  if 
the  government  have  the  rights  of  a  belligerent, 
then,  after  the  rebellion  is  suppressed,  it  wiU  have 
the  rights  of  conquest ;  that  a  state  and  its  inhabits 
ants  may  be  permanently  divested  of  all  political 
privileges,  and  treated  as  foreign  territory  acquired 
by  arms.  This  is  an  error ;  a  grave  and  dangerous 
error.  The  rights  of  war  exist  only  while  the  war 
continues.  Thus,  if  peace  be  concluded,  a  capture 
made  immediately  afterward  on  the  ocean,  even 
'  where  the  peace  could  not  have  been  known,  is  un- 
authorized, and  property  so  taken  is  not  prize  of 
war,  and  must  be  restored.  (Wheat  Elements  of 
International  Law,  619.)  Belligerent  rights  cannot 
be  exercised  when  there  are  no  belligerents.  Titles 
to  property  or  to  political  jurisdiction,  acquired  dur- 
ing the  war,  by  the  exercise  of  belligerent  rights, 
may  indeed  survive  the  war.  The  holder  of  such 
title  may  permanently  exercise,  during  peace,  aU  the 
rights  which  appertain  to  his  title ;  but  they  must 
be  rights  only  of  proprietorship  or  sovereignty; 
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they  cannot  be  belligerents.     Conquest  of  a  foreign 
countiy,  gives  absolute  and  unlimited    sovereign 
rights.     But  no  nation  ever  makes  such  a  conquest 
of  its  own  territory.     If  a  hostile  power,  either  from 
without  or  within  a  nation,  takes  possession  and 
holds  absolute  dominion  over  any  portion  of  its 
territory,  and  the  nation,  by  force  of  arms,  expels  or 
overthrows  the  enemy,  and  suppresses  hostilities,  it 
acquires  no  new  title,  but  merely  regains  the  posses- 
sion of  which  it  had  been  temporarily  deprived. 
The  nation  acquires  no  new  sovereignty,  but  merely 
maintains  its  previous  righta     (Wheat.  Elements 
of  International  Law,  616.)     Ipuring  the  war  of 
1812,  the  British  took  possession  of  Castine,  and 
held  exclusive  and  unlimited  control  over  it,  as  con- 
quered territory.     So  complete  was  the  alienation, 
that  the  Supreme  Court  held  that  goods  imported 
into  it  were  not  brought  into  the  United  States,  so 
as  to  be  subject  to  import  duties.    (  United  States  vs. 
Ricej  4  Wheat.,  246.)     Castine  was  restored  to  us 
under  the  treaty  of  peace,  but  it  was  never  supposed 
that  the  United  States  acquired  a  new  title  by  the 
treaty,  and  could  thenceforth  govern  it  as  merely 
ceded  territoiy.     And  if,  before  the  end  of  the  war, 
the  United  States  had,  by  force  of  arms,  driven  the 
British  from   Castine,  and  regained  our  rightful 
possession,  none  would  have  imagined  that  we  could 
thenceforth  hold  and  govern  it  as  conquered  terri- 
tory, depriving  the  inhabitants  of  all  preexisting 
poUtical  rights.     And  when,  in  this  civil  war,  the 
United  States  shall  have  succeeded  in  putting  down 
this  rebellion,  and  restoring  peace  in  any  state,  it 
will  only  have  vindicated  its  original  authority,  and 
restored  itself  to  a  condition  to  exercise  its  previous 
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sovereign  rights  under  the  Constitution.    In  a  civil 
war,  the  military  power  is  called  in  only  to  main- 
tain the  government  in  the  exercise  of  its  legitimate 
civil  authority.     No  success  can  extend  the  powers 
of  any  depai*tment  beyond  the  limits  prescribed  by 
the  organic  law.     That  would  be  not  to  maintain 
the  Constitution,  but*  to  subvert  it.     Any  act  of 
Congress  which  would  annul  the  rights  of  any  state 
under  the  Constitution,  and  permanently  subject 
the  inhabitants  to  arbitrary  power,  would  be   as 
utterly  unconstitutional  and  void  as  the  secession 
ordinances  with  which  this  atrocious  rebellion  com- 
menced.    The  fact  that  the  inhabitants  of  a  state 
have  passed  such  ordinances  can  make  no  diflterence. 
They  are  legal  nullities ;  and  it  is  because  they  are 
so,  that  war  is  waged  to  maintain  the  government. 
The  war  is  justified  only  on  the  ground  of  their 
total  invalidity.     It  is  hardly  necessary  to  remark, 
that  I  do  not  mean  that  the  restoration  of  peace 
will  preclude  the  government  from  enforcing  any 
municipal  law,  or  from  punishing  any  offence  against 
previous  standing  laws. 

"  Another  objection  to  those  decisions  of  the  Dis- 
trict Courts  is  founded  upon  the  apprehension  that 
they  may  lead  to,  or  countenance,  cruel  and  impoli- 
tic confiscations  of  private  property  found  on  land. 
This  apprehension  is  unfounded.  No  such  conse- 
quence can  legitimately  follow.  Those  decision.^ 
undoubtedly  assert  that  the  United  States  have  the 
rights  of  a  belligerent.  But  the  extent  of  those 
rights  on  land,  or  the  manner  in  which  they  are  to 
be  exercised,  was  not  discussed.  They  were  not 
even  adverted  to,  except  to  say  that  enemy's  prop 
erty  found  by  a  belligerent  on  laud,  wUhin  his  awn 
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(xrwrUry^  on  the  breaking  out  of  a  war,  will  not  be 
condemned  by  the  courts,  although  it  would  be,  if 
found  at  sea.  This  distinction,  so  far  as  it  goes, 
tends  to  show  that  the  doctrine  of  maritime  cap- 
tures is  not  to  be  applied  to  seizures  on  land.  But 
the  danger  upon  which  this  objection  is  founded 
does  not  arise  from  the  administration  of  the  prize 
laws  by  the  courts,  or  the  exercise  of  belligerent 
rights  by  military  commanders  upon  military  exi- 
gencies. The  objection  really  arises  from  fear  of 
the  legislation  of  Congress.  It  is  apprehended  that 
they  may  pass  sweeping  or  general  acts  of  confisca- 
tion, to  take  practical  effect  only  after  the  rebellion 
shall  have  been  suppressed;  that  whole  estates 
real  and  personal,  which  have  not  been  siezed  dur- 
ing the  war,  may  be  taken  and  confiscated,  upon 
coming  within  reach  of  the  government,  after  hos- 
tilities shall  have  ceased.  This,  as  we  have  seen, 
would  not  be  the  exercise  of  belligerent  rights,  the 
war  being  at  an  end.  Belligerent  confiscations  take 
effect  only  upon  property  of  which  possession^  is 
taken  during  the  war.  As  against  property  which 
continues  under  the  control  of  the  enemy,  they  are 
wholly  inoperative.  If  possession  be  acquired  by 
or  after  the  peace,  then  previous  legislation  may 
take  effect,  but  it  will  be  by  the  right  of  sovereignty, 
not  as  an  act  of  war.  Under  despotic  governments, 
the  power  of  municipal  confiscation  may  be  un- 
limited, but  under  our  government,  the  right  of 
sovereignty  over  any  portion  of  a  state,  is  given 
and  limited  by  the  Constitution,  and  will  be  the 
same  after  the  war  as  it  was  before.  When  the 
United  States  take  possession  of  any  rebel  district, 
they  acquire  no  new  title,  but  merely  vindicate  that 
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which  previously  existed,  and  are  to  do  only  what 
is  necessaiy  for  that  purpose.  Confiscations  of 
property,  not  for  any  use  that  has  been  made  of  it, 
which  go  not  against  an  offending  thing,  but  are  in- 
flicted for  the  peraonal  delinquency  of  the  owner, 
are  punitive ;  and  punishment  should  be  inflicted 
only  upon  due  conviction  of  personal  guilt.  AVhat 
offences  shall  be  created,  and  what  penalties  affixed, 
must  be  left  to  the  justice  and  wisdom  of  Congress, 
within  the  limits  prescribed  by  the  Constitution. 
Such  penal  enactments  have  no  connection  what- 
ever with  the  decisions  of  prize  courts  enforcing 
belligerent  rights  upon  property  captui*ed  at  sea 
during  the  war.'* 

"  I  have  thus  noticed  the  objections  which  have 
been  made  to  the  former  opinion  of  the  court  so  fiir 
as  they  have  come  to  my  knowledge.  They  do  not 
seem  to  be  well  founded." 

The  claimants,  in  several  of  the  cases  of  largest 
pecuniary  importance,  and  involving  the  great  fun- 
damental questions  discussed  and  determined  in  the 
foregoing  adjudications,  have  appealed  from  the  de* 
d'ees  of  condemnation. 

These  appeals,  or  some  of  them,  having  been  heard 
iji  the  Circuit  Court  of  the  United  States  for  the 
circuit  in  which  the  district  of  adjudication  is  in- 
cluded, and  the  decrees  having  been  affirmed  therein 
pro  forma^  or  upon  deliberation,  the  case^  are  now 
pending  upon  further  appeal,  in  the  Supreme  Court 
of  the  United  States. 

Their  early  discussion,  upon  the  final  appeals,  is 
confidently  anticipated;  and  the  judicial  detennina- 
tion  of  these  momentous  questions,  by  this  august 
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tribunal  of  the  last  resort,  will  be  looked  for  by  the 
profession  and  the  community  with  an  interest  more 
deep  and  absorbing  than  has  attached  to  any  ques- 
tions submitted  to  the  arbitrament  of  the  judicial 
poiiv^er  since  the  formation  of  the  ConstitutioiL 
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CHAPTER  nt 
Of  ths  Rights  of  BELuaEBEinB  to  Lrtebfebx 

WITH  THE  GoMMEROE^'AND  TO  CaPTUBJB  AKD  CoK- 
FISOATB  THE  PbOPERTY  OF  OTHER  TRAN  AdVEBSB 
BeLMOERENTS — AND    HEREIN    WHAT   CoNSTETUTHS 

HoBTmcTY  OF  Character,  both  as  regards  PEa^ 
♦  sow  AOT)  Property. 

We  have  said  that  fix>m  the  established  prin- 
ciple in  the  law  of  nations  which  recognizes  the 
identity  between  the  wealth  of  the  nation  and  that 
of  the  aggregation  of  individuals  composing  the 
nation,  many  important  rights  accrue  to  the  citizen 
in  time  of  war,  to  enable  him  to  indemnify  his  own 
or  the  state's  injuries,  by  capture  and  reprisals  of 
the  property  of  the  enemy.  Before  considering 
the  subject  of  reprisals,  captures,  and  confiscation,  it 
is  important  to  determine  who  are,  in  legal  intend- 
ment, alien  enemies,  and  who  are  clothed  with  that 
hostile  character  as  to  subject  their  property  to 
seizure  and  confiscation  as  lawful  prize ;  and  also 
who  are  to  be  regarded  as  possessing  the  character 
of  lawful  belligerents,  with  the  rights  of  such  at  the 
hands  of  neutral  nations. 

enamy       An  alien  enemy  is  one  who  is  under  the  alle- 
giance of  a  government  at  war  with  our  own. 

Where  the  allegiance  due  is  of  that  permanent 
character  which  attaches  to  the  citizen  or  subject,  as 
such,  there  is  no  diflGiculty  in  determining  his  posi- 
tion and  liabilities.     His  hostility  is  coeval  with, 
'  and  as  permanent  as,  his  allegiance.    It  begins  with 
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the  commencement  of  his  country's  quarrel,  and 
ends  only  with  its  termination. 

But  there  are  those  who  are  clothed  with  such 
character  of  hostility  as  subjects  them  and  their 
property  to  all  the  liabilities  and  forfeitures  to 
which  that  of  permanent  alien  enemies  are  subject, 
and  yet  do  not  owe  permanent  allegiance  to  the 
nation  at  war  with  us — and  it  is  important  to  con-  ! 

sider  the  several  and  various  circumstances,  of  more 
or  less  complication,  which  occasion  and  determine  I 

such  a  hostile  character.  I 

Hostile  character  may  be  cast  upon  a  person  by  Hostile  char- 
his  ownership  of  soil  in  the  enemy's  country,  so  far  ^J^^wbo'" 
as  to  subject  the  productions  of  that  soil  to  seizure  ^J^^^s  ^^^^ 
as  lawfdl  prize. 

"  It  cannot  be  doubted,"  says  Lord  Stowell,  "  that 
there  are  transactions  so  radically  and  fundamental- 
ly national,  as  to. impress  the  national  character,  in- 
dependent of  peace  or  war,  pr  the  local  residence  of 
the  parties. 

"  The  produce  of  a  person's  own  plantation  in  the  impressed 
colony  of  the  enemy,  though  shipped  in  time  of  "p^'^p'^p®^ 
peace,  is  liable  to  be  considered  as  the  property  of 
the  enemy^  by  reason  that  the  proprietor  has  in- 
corporated himself  with  the  permanent  interests  of 
the  nation,  as  a  holder  of  the  soil,  and  is  to  be  taken 
as  a  part  of  that  country  in  that  particular  trans- 
action, independent  of  his  own  personal  residence 
and  occupation."^ 

In  another  case,  the  same  learned  judge  says: 
"  Certainly  nothing  can  be  more  decided  and  fixed 
than  the  principle  of  this  court  and  of  the  Supreme 

'  The  Vraw  Anna  Caiharina^  6  Rob.,  161. 
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Court,  upon  every  solemn  argument  there,  that  the 
Oroership  of  possessiou  of  the  soil  does  impress  upon  the  owner 
the  character  of  the  country,  whatever  the   local 
residence  of  the  owner  may  be.    This  has  been  so 
repeatedly  decided,  both  in  this  and  the  Superior 
Court,  that  it  is  no  longer  open  to  discussion.     No 
question  can  be  made  on  the  point  of  law  at  this  day. 
"First,  then,  it  appears  that  the  produce  of  the 
hostile  soil  is  to  be  considered  as  bearing  a  hostile 
character;  and  certainly,  if  any  property  ought  to 
be  considered  as  bearing  such  a  character  at  all,  for 
purposes  of  seizure,  nothing  can  be  more  reasonable 
than  that  the  products  of  the  enemy's  land,  one  of 
the  greatest  sources,  and  as  some  have  supposed,  the 
sole  source  of  national  wealth,  should  be  regarded 
as  legitimate  priza    That  the  interests  of  Mends 
may  sometimes  be  involved  in  our  vengeance  upon 
enemies,  is  a  matter  which  it  is  natural  to  regret, 
but  impossible  to  avoid.    The  administration  of 
public  rules  admits  of  no  private  exception,  and  he 
who  clings  to  the  profits  of  a  hostile  connection, 
must  be  content  to  bear  its  losses  also.      Secondly, 
it  will  be  found  that  a  settlement  in  a  hostile  jxuis- 
Eesidenoe  in  a  diction,  whether  it  be  by  residence,  or  merely  by 
^^e^juns-  ^^^  maintenance  of  a  commercial  establishment, 
impresses  on  the  person  so  settling,  the  character 
of  the  enemies  among  whom  he  settles,  in  r^ard 
to  such  of  his  commercial  transactions  as  are  con- 
nected with  that  settlement. 
tJniformity  of     «  The  American  jurists  and  courts  have  repeatedly 
pression  of    recoguizcd  the  rule  as  a  reasonable  and  just  one  to 
^^^  ^"    be  acceded  to  by  aU  maritime  nations."* 

>  Kent's  Com.  L,  82  ;  Bentzan  vs.  Bogle,  9  Crancb,  191 ;    Tii 
Ann  Greene^  1  Oall.,  284;  l%e  Venus,  8  Cranch,  253. 
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The  sliip  President  was  captui*ed  by  an  English 
privateer,  on  a  voyage  to  Europe  jfrom  the  Cape  of 
Good  Hope,  then  in  possession  of  Holland,  with 
whom  Great  Britain  was  at  war.  A  claim  was  filed 
on  behalf  of  Mr.  J.  Emslie,  as  a  citizen  of  the  Unit- 
ed States.  It  appeared  that  he  was  bom  in  Brit- 
ain, but  had  settled  at  the  Cape  of  Good  Hope 
during  the  preceding  war,  and  had  been  employed 
there  as  American  consul  In  pronouncing  the  de- 
cree of  the  court  in  this  case,  Lord  Stowell  said : 
"  The  court  must,  I  think,  surrender  every  principle 
on  which  it  has  acted,  in  considering  the  question 
of  national  character,  if  it  were  to  restore  this 
vessel.  The  claimant  is  described  to  have  been, 
for  many  years,  settled  at  the  Cape,  with  an  estab- 
lished house  of  trade,  and  as  a  merchant  of  that 
place,  and  must  be  taken  as  a  subject  of  the  enemy^s 
country."^ 

During  the  last  war  between  Great  Britain  and 
Holland,  there  seems  to  have  been  a  very  general 
misapprehension  among  the  merchants  of  the  Unit- 
ed States,  that  they  were  entitled  to  retain  all  th^ 
privileges  of  American  citizens,  without  regard  to 
the  fact  of  their  residence  and  occupation  in  an- 
other country.  Numerous  decisions  of  the  English 
courts  corrected  this  error,  to  the  not  inconsiderable 
cost  of  those  who  had  unhappily  fallen  into  it.  A 
ship  was  captured  on  a  voyage  from  Curacoa,  then 
a  Dutch  possession,  and  claimed  in  the  English 
court,  where  she  was  libeled  as  prize,  by  one  who 
was  first  described  as  an  American  merchant,  but 
who,  upon  further  proof  being  required  by  tho 

*  The  Prtsidmty  6  Rob.,  277. 
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court,  was  ascertained  and  described  to  be  a  j>erBon 
having  a  house  of  trade  and  actually  residing  at 
Cura§oa.  The  ship  was  condemned  as  lawful  prize ; 
— ^Lord  Sto well  declaring :  "The  claimant  is  un- 
doubtedly to  be  considered  an  enemy  at  the  com- 
mencement of  the  transaction,  Holland  being,  at 
that  period  of  time,  the  enemy  of  this  country.'^' 

"No  position,"  said  Lord  Stowell,  in  another 
case,  "  is  more  established,  than  this,  that  if  a  per- 
son goes  into  another  country,  and  engages  in  trade, 
and  resides  there,  he  is,  by  the  law  of  nations,  to  be 
considered  a  member  of  that  country."* 

In  this  last  case,  a  cargo  which  belonged  to  Mr. 
Millar,  an  American  consul  resident  at  Calcutta, 
and  which  had  been  taken  in  trade  with  the  enemy, 
was  condemned  as  the  property  of  a  British  mer- 
chant resident  at  Calcutta,  and  engaged  in  iUegid 
conunerce. 

"  It  is  said  to  be  hard,"  said  Lord  Stowell,  "  that 
Mr.  Millar  should  incur  the  disabilities  of  a  British 
subject,  at  the  same  time  that  he  receives  no  advan- 
tages from  that  character ;  but  I  cannot  concede  to 
that  representation,  because  he  is  in  the  actual^  re- 
ceipt of  the  benefit  of  protection  for  his  person  and 
commerce  from  British  arms  and  British  laws — ^un- 
der an  existing  British  administration  in  the  coun- 
try ; — he  may  be  subject  to  some  limitations  of  com- 
merce incident  to  sudi  establishments,  which  would 
not  occur  in  Europe,  but  he  must  take  his  situation 
with  aU  its  duties,  and  among  those,  the  duty  of  not 
trading  with  the  enemies  of  this  country." 

"  T?^  Anna  Catherina,  4  Rob.,  107. 
•  The  Indian  Chief,  3  Rob.,  12. 
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The  common  law  courts  of  England  have  recog-  Rule  appUed 

•       IT  Tjii  jx»i  ^  common 

nized  and  applied  the  same  doctnne,^  uw  eourta. 

In  the  United  States,  this  principle  seems  to  have 
been  ven^  fully  established  by  numerous  decisions. 

Chancellor  Kent  says:  "This  principle,  that,  for 
all  commercial  purposes,  the  domicil  of  the  party, 
without  reference  to  the  place  of  birth,  becomes  the 
test  of  national  character,  has  been  repeatedly  and 
explicitly  admitted  in  the  courts  of  the  United 
States.     If  he  reside  in  a  belligerent  country,  his 
property  is  as  liable  to  be  captured  as  enemy's  prop- 
erty;  as,  if  he  resides  in  a  neutral  country,  he  enjoys 
all  the  privileges,  and  is  subject  to  all  the  incon- 
veniences of  the  neutral  trade.    The  general  rule  is, 
that  a  person  living  bona  fide  in  a  neutral  country, 
is  fully  entitled  to  carry  on  a  trade  to  the  same 
extent  as  the  native  merchants  of  the  country  in 
which  he  resides,  provided  it  is  not  inconsistent 
with  his  native  allegiance.* 

In  a  case  which  was  determined  in  the  House  of 
Lords,  in  1802,  the  same  principle  seems  to  have 
been  established,  even  beyond  the  reservation  of  a 
native  allegiance.'  In  this  case,  a  British-bom  sub- 
ject, resident  at  the  English  factory  at  Lisbon,  was 
accorded  the  privilege  of  a  Portuguese  character,  so 
far  as  to  render  his  trade  with  Holland  (then  at  war 
with  England,  but  not  with  Portugal)  unimpeach?- 
able  as  illicit  trade. 

There  is,  indeed,  one  case  at  law  in  the  Eb^d^ 
courts,*  in  which  the  question  was  involved;,  a&S^  m 

^  McConnel  vs.  Hector,  2  Bos.  <!;  Puh,  113;  De  LoneniU^.  x% 
Phillips,  2  New  Rep.,  97. 

*  Kent's  Com.,  I.,  83;  The  Emanuel,  1  Rob.,  296. 
'  The  Danous,  4  Rob.,  265. 

*  Melton  vs.  De  Mello,  2  EasU  234 ;  2  Camp.,  420.  ^ 
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which  Lord  Ellenborough  takes  no  notice  of  the 
preceding  decisions;  but  the  observations  of  his 
lordship  in  that  case,  cannot  be  regarded  as  at  all 
equivalent  to  a  denial  of  the  doctrine,  and  the  more 
especially  as  he  advises  that  the  plaintiff  go  back 
to  the  Court  of  Admiralty,  and  have  the  matter  set 
right  then*.  In  a  subsequent  case  at  law,  the  rule 
was  applied  to  a  natural-bom  subject  of  Great  Brit- 
ain, domiciliated  in  the  United  States,  and  it  was 
determined  that  he  might  lawfully  trade  to  a  coun- 
try at  war  with  England  but  at  peace  with  the 
United  States.^ 

In  this  connection,  the  most  important  question 
for  determination  is,  what  constitutes  residence; 
This  would,  at  first,  appear  to  be  a  question  of 
very  simple  solution,  but  it  has  been  complicated 
by  the  subtleties  of  merchants,  to  such  an  extent  as 
to  have  occasioned  much  discussion  and  given  rise 
to  several  direct  decisions. 

The  citizen  or  subject  of  one  nation  may,  by  his 
employment  and  residence  in  another,  acquire  a 
new  national  character  for  commercial  purposes — 
although  he  may  not  thereby  divest  himself  of  his 
national  character  for  political  purposes.  His  alle- 
giance is  still  due  to  the  country  of  his  birth ;  su(  h 
a  person  residmg  in  a  neutral  state  is  at  liberty  to 
trade  with  the  enemies  of  his  country  in  all  arti- 
cles except  such  as  are  contraband — a  trade  in  such 
would  be  in  violation  of  his  allegiance.* 
What  oonsti-  As  to  the  questiou,  what  constitutes  such  a  resi- 
"j  in  Thos- deuce  as  fixes  upon  the  party  a  hostile  character 
towards  that  state  with  which  the  country  of  his 

'  Bell  VR.  Reid,  M.  k  S.,  726. 
*  The  Ann,  Dodson,  222. 
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residence  is  at  war,  it  appears  to  be  conceded  that  ?^o  country  to 

,       rt  •        v»        1  •        •         •       1  •  impreea  a  hcMh 

the  first  point  for  determination  is,  the  true  intent  tue  character, 
of  the  party — ^is  it  or  not  a  residence  with  the  in- 
tention of  remaining  ?  "  I  do  not,"  says  Lord  Stow- 
ell  in  an  early  case,  "mean  to  lay  down  so  harsh  a 
rule,  as  that  two  voyages  from  France  should  make 
a  man  a  Frenchman — ^but  the  claimant  appears  to 
have  had  a  continuous  residence  there  during  the 
interval  of  his  voyages,  and  to  have  had  that  resi 
dence  also  with  the  intention  of  remaining."^  In 
that  case,  the  animus  manendi  was  evidently  re- 
garded by  the  court  as  the  prominent  point  to  be 
settled,  in  determining  the  ^estion  of  residence  to 
fix  a  hostile  character. 

In  another  case,^  the  same  learned  judge  discusses 
the  question  at  much  length,  and  says :  "  Of  the 
few  principles  that  can  be  laid  down  generally,  I 
may  venture  to  hold,  that  time  is  the  grand  ingre- 
dient in  coiiistituting  domicil — ^I  think  that  hardly 
enough  is  attributed  to  its  effects.  In  most  cases, 
it  is  unavoidably  conclusive.  It  is  not  unfrequent- 
ly  said,  that  if  a  person  comes  only  for  a  special 
purpose,  that  shall  not  fix.a  domicil.  This  is  not  to 
be  taken  in  an  unqualified  latitude,  and  without 
some  respect  had  to  the  time  which  such  a  purpose 
may  or  shall  occupy — ^for  if  the  purpose  be  of  a 
nature  that  rxxAj  pr^obahly^  or  does  actually,  detain 
the  person  for  a  great  length  of  time,  I  cannot  but 
think  that  a  general  residence  might  grow  upon  the 
special  purpose.  A  special  purpose  may  lead  a  man 
to  a  country,  where  it  shall  detain  him  the  whole 
of  his  life.    A  man  comes  here  to  foUow  a  law- 

'  The  Bemmj  1  Rob.,  162.      '  The  Harmony^  2  Rob.,  324. 
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suit.  It  may  happen,  and  indeed  is  often  used,  as 
a  ground  of  vulgar  and  unfounded  reproach  (un- 
founded as  matter  of  reproach,  though  the  fact  may 
be  true)  on  the  laws  of  this  country — ^that  it  may 
last  as  long  as  himself.  Some  suits  are  famous  in 
our  juridical  history  for  having  outlived  generations 
of  suitors.  I  cannot  but  think,  that  against  such  a 
•  long  residence,  the  plea  of  an  original  special  pur- 
pose could  not  be  averred.  It  must  be  inferred,  in 
such  a  case,  that  other  purposes  forced  themselves 
upon  him,  and  mixed  themselves  with  his  original 
design,  and  impressed  upon  him  the  character  of 
the  coimtry  where  he  resided.  Suppose  a  man 
comes  into  a  belligerent  country  at  or  before  tlie 
beginning  of  a  war,  it  is  certainly  reasonable,  r.ot 
to  bind  him  too  soon,  to  an  acquired  character,  and 
to  allow  him  a  fair  time  to  disengage  himself — but 
if  he  continues  to  reside  during  a  good  part  of  the 
war,  contributing  by  payment  of  taxes,  and  other 
means,  to  the  strength  of  that  country,  I  am  of 
opinion  that  he  could  not  plead  his  special  purpose, 
with  any  effect,  against  the  rights  of  hostility.  If 
he  could,  there  would  be  no  sufficient  guard  against 
the  fraud  and  abuses  of  masked,  pretended,  original 
and  sole  purposes  of  a  long  continued  residence. 
There  is  a  time  which  wiU  estop  such  a  plea.  Ko 
•  '  rule  can  fix  the  term  a  priori — ^but  such  a  time 
there  m/ust  be. 

In  proof  of  the  efficacy  of  mere  time,  it  is  not 
impertinent  to  remark,  that  the  same  quantity  of 
business,  which  would  not  fix  a  domicil  in  a  certain 
space  of  time,  would  nevertheless  have  that  effect, 
if  distributed  over  a  larger  time.  Suppose  an 
American  comes  to  Europe  with  six  contemporar}' 
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cargoes,  of  whicli  lie  had  the  present  care  and  man- 
agement, meaning  to  return  to  America  immediate- 
ly— they  would  form  a  different  case  from  that  of 
the  same  American  coming  to  any  particular  coun- 
try of  Europe,  with  one  cargo,  and  fixing  hinself 
there  to  receive  five  remaining:  cargoes,  one  in  each 
year  successively.  I  repeat,  that  time  is  the  great 
agent  in  this  matter.  It  is  to  be  taken  in  a  com- 
pound ratio  of  the  time  and  the  occupation,  with  a 
great  preponderance  on  the  article  of  tima  Be  the 
occupation  what  it  may,  it  cannot  happen,  but  with 
few  exceptions,  that  mere  length 'of  time  shall  not 
constitute  a  domiciL" 

But  if  the  cmirnus  mcmendi  he  proved  aliunde^ 
the  time  of  the  residence  becomes  of  no  moment 
in  the  determination  of  the  question  of  hostile 
character. 

In  another  case,*  Lord  Stowell  observed :  "  Proof 
of  mere  recency  of  establishment,  will  avail  noth- 
ing, if  the  intention  of  making  a  permanent  resi- 
dence there,  was  fuUy  fixed  upon  the  party." 

In  cases  where  it  is  shown  that  there  was  really 
no  intention  of  remaining,  but  on  the  contrary  a 
frastrated  intention  of  departing,  the  abode  is  not 
considered  as  a  residence  to  any  hostile  purpose. 

A  British-bom  subject  had  been  settled  as  a 
merchant  at  Flushing,  in  Holland,  but  upon  thb 
apparent  approach  of  hostilities  between  that  coun- 
try and  Great  Britain,  he  adopted  measures  for  his 
removal  and  return  to  England.  In  July,  1803,  as 
it  appeared  in  proof,  he  actually  effected  his  escape 
and  returned  to  England.    He  had  dissolved  his 

*  Th^  Diana,  5  Bob.,  60. 
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commercial  partnership  in  Holland,  and  had  in 
truth  only  continued  to  reside  there  after  the  war, 
by  reason  of  the  unwarrantable  detention  by  the 
government  of  Holland,  of  Englishmen  found  there 
at  the  breaking  out  of  hostilities.^  "  Under  these 
circumstances,"  says  Lord  Stowell,  "it  would,  I 
think,  be  going  farther  than  the  principle  of  law 
requires,  to  conclude  this  person  by  his  former  oc- 
cupation, and  by  his  constrained  residence,  so  as 
not  to  admit  him  to  have  taken  himself  out  of  the 
effect  of  intervening  hostilities  by  the  means  which 
he  had  used  for  his  removal" 

This  doctrine  is  very  clearly  recognized,  though 
incidentally  passed  upon,  by  Lord  EUenborough, 
in  two  cases  subsequently  decided  by  him.* 

It  is  obvious  that  it  should  require  fewer  cir- 
cumstances to  constitute  the  domicil  or  residence  of 
which  we  are  treating,  in  the  case  of  a  native  citi 
zen,  than  to  impress  the  national  character,  by  that 
means,  upon  one  who  is  originally  of  another  coun- 
try. 

M.  Lappiere  was  by  birth  a  Frenchman,  and 
present  in  a  French  colony  where  he  shipped  goods 
for  France.  The  goods  were  captured,  and  he  made 
claim  as  a  merchant  of  America,  where  he  had  a 
permanent  residence  before  his  coming  to  the  French 
colony.  Lord  StoweU  said :  "  K  it  could  be  inferred 
that  he  had  been  originally  a  French  merchant,  and 
was,  at  the  time  of  his  shipment,  resident  in  St.  Do- 
mingo, and  shipping  to  old  France,  I  should  have 
hesitation  in  considering  him  a  Frenchman.     Had 

'  The  Ocean,  5  Rob.,  90. 

'  Bromley  vs.  Edzeltine,  1  Camp.,  6 ;  O'Mmdy  vs.  WiUon^  ib., 
482. 
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the  shipmeut  1>eeu  made  from  America,  his  asserted 
place  of  abode,  it  might  have  been  a  circumstance 
to  set  in  opposition  to  his  present  residence,  and 
might  afford  a  presumption  that  he  was  in  St,  Do- 
mingo only  for  temporary  purposes.  But  this  is  a» 
shipment  to  France  from  a  French  colony,  and,  if 
the  person  is  to  be  taken  as  a  native  of  France,  the 
presumption  would  be  that  he  had  returned  to  his 
native  character  of  a  French  merchant."^ 

A  native-bom  citizen  of  the  United  States,  before 
a  declaration  of  war,  emigrated  to  a  neutral  coun- 
tiy,  and  there  acquired  a  domiciL  Afterwards,  and 
during  the  continuance  of  the  war,  he  returned  to 
the  United  States  and  reacquired  his  native  domiciL 
It  was  held  that  he  had  become  a  redintegrated 
American  citizen,  and  could  not  afterwards,  Jlor 
grante  beUo^  acquire  a  neutral  domicil  by  again  emi- 
grating to  his  adopted  country.* 

Where  the  residence  is  a  voluntary  one,  and  en 
tirely  unrestrained,  whether  it  be  literal  and  actual, 
or  only  a  residence  by  implication,  it  is  considered, 
ordinarily,  as  a  complete  commercial  residence.  Li 
the  celebrated  case  already  cited,*  it  was  objected 
against  the  right  of  the  captors  that  the  residence 
of  an  American  in  Calcutta  was  not  a  residence 
among  British  belligerents ;  that  the  Mogul,  having 
the  imperial  rights  of  Bengal,  the  king  of  Great 
Britain  does  not  hold  the  British  possessions  in  the 
East  Indies  in  the  right  of  the  sovereignty,  and  that 
therefore  the  character  of  British  merchants  does 

*  The  Virginie,  6  Rob.,  98. 

»  The  Dos  Hermanoe^  2  Wheat.,  76 ;  The  Ann  Oreene^  1  QalL, 
284. 
'  Th  Indian  Chief,  3  Rob.,  12. 
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not  necessarily  attacli  on  foreigners,  locally  resi- 
dent there.  This  objection  was  thus  disposed  of 
hy  Lord  Stowell : 

"  Taking  it  that  such  a  paramount  sovereignty 
%on  the  part  of  the  Mogul  princes  really  and  solidly 
exists,  and  that  Great  Britain  cannot  be  deemed  to 
possess  a  sovereign  right  there,  still  it  is  to  be  re- 
membered that,  wherever  a  mere  factory  is  founded 
in  the  eastern  paii;  of  the  world,  European  persons, 
trading  under  the  shade  and  protection  of  those  es- 
tablishments, are  conceived  to  take  their  national 
character  from  that  association  under  which  they 
live  and  carry  on  their  conunerce.  It  is  a  rule  of 
the  law  of  nations,  applying  peculiarly  to  those 
countries,  and  is  different  from  what  prevails  or- 
dinarily in  Europe,  and  the  western  parts  of  the 
world,  in  which  men  take  their  present  national 
character  from  the  general  character  of  the  country 
in  which  they  are  resident,  and  this  distinction 
arises  from  the  nature  and  habits  of  the  countriea 
In  the  western  parts  of  the  world,  alien  merchants 
mix  in  the  society  of  the  natives,  access  and  inter- 
mixture are  permitted,  and  they  become  incorpo- 
rated to  almost  the  fiill  extent.  But  in  the  East, 
from  the  oldest  times,  an  inuniscible  character  has 
been  kept  up,  foreigners  are  not  admitted  into  the 
general  body  and  mass  of  the  nation.  They  con- 
tinue strangers  and  sojourners,  as  their  fathers  were, 
not  acquiring  any  national  character  under  the  gen- 
eral sovereignty  of  the  country,  and  not  trading 
under  any  recognized  authority  of  their  own  origi- 
nal country,  they  have  been  held  to  derive  their 
present  character  from  that  of  the  association  or  fac- 
tor}' imder  whose  protection  they  live  and  carry  on 
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their  trade.  With  respect  to  establishments  in  Tur- 
key, it  was  declared  in  the  case  of  Mr.  Fremeaux,  in 
the  last  war,  that  a  merchant  carrying  on  trade  at 
Smyrna,  under  the  protection  of  the  Dutch  consul 
at  Smjrma,  was.  to  be  considered  as  a  Dutchman, 
and  in  that  case  the  ship  and  goods  belonging  to 
Mr.  Premeaux,  being  taken  after  the  order  of  repri- 
sals against  Holland,  were  condemned  as  Dutch 
property.  So  in  China,  and  I  may  say  generally 
throughout  the  East,  persons  admitted  into  a  fac- 
tory, are  not  known  in  their  own  peculiar  national 
character,  and  not  being  admitted  to  assume  the 
character  of  the  country,  they  are  considered  only 
in  the  character  of  that  association  or  factory. 

"  I  remember  perfectly  well,  in  the  case  of  Mr. 
Constant  de  Rubecque,  it  was  the  opinion  of  the 
Lords,  that  although  he  was  a  Swiss  by  birth,  and 
no  Frenchman,  yet  if  he  had  continued  to  trade  in 
the  French  factory  in  China,  which  he  had  fortu- 
nately quitted  before  the  time  of  capture,  he  would 
have  been  liable  to  be  considered  as  a  Frenchman. 

"  I  am,  however,  inclined  to  think  that  these  con- 
siderations are  unnecessary,  because,  though  the 
sovereignty  of  the  Mogul  is  occasionally  brought 
forward  for  purposes  of  policy,  it  hardly  exists, 
otherwise  than  as  a  phantom.  It  is  not  applied  in 
any  way  for  the  actual  regulation  of  oiu:  establish- 
ments. This  country  exercises  the  power  of  de- 
claring war  and  peace,  which  is  among  the  strong- 
est marks  of  actual  sovereignty ;  and  if  the  high, 
or,  as  I  might  almost  say,  this  empyrean  sovereign- 
ty of  the  Mogul,  ia  sometimes  brought  down  from 
the  douds,  as  it  were,  for  purposes  of  policy,  it 
by  no  means  interferes  with  that  actual  authority 
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wliich  this  country,  and  the  East  India  Company 
— a  creature  of  this  country — exercise  there  witi 
full  effect.  The  law  of  treason,  I  apprehend,  would 
apply  to  Europeans  living  there,  in  full  force.  Ii 
is  nothing  to  say  that  some  particular  parts  of  our 
civil  code  are  not  applicable  to  the  religious  or  civil 
habits  of  the  Mahomedan  or  Hindoo  natives,  and 
that  they  are,  on  that  account,  allowed  to  remaic 
under  their  own  laws.  I  say  this  is  no  exception; 
for  with  respect  to  internal  regulations,  there  is, 
amongst  ourselves  in  this  country,  a  peculiar  sect 
— ^the  Jews — ^that,  in  matters  of  legitimacy,  and  ob 
other  important  subjects,  are  governed  by  their  o\nL 
particular  regulations,  and  not  by  all  the  municipal 
laws  of  this  country,  some  of  which  are  totally  in- 
applicable to  them.  It  is,  besides,  observable  thiit 
our  own  acts  of  Parliament,  and  our  public  treaties 
have  been  by  no  means  scrupulous,  in  later  times, 
in  describing  the  country  in  question  as  the  terri- 
tory of  Great  Britain. 

"In  the  American  treaty,  the  particular  expression 
occurs,  that  the  citizens  of  America  shall  be  admit- 
ted and  hospitably  received  in  aU  the  seaports  and 
harbors  of  the  British  territories  in  India.  The 
late  case  in  the  Court  of  King's  Bench  (  Wzl.9on  vk 
Mairyat^  8  Term  R.,  and  1  Bos.  and  Pul.,  430), 
arising  upon  the  interpretation  of  that  treaty,  and 
in  which  it  appears  to  have  been  the  inclination  of 
that  court  to  hold  our  possessions  in  India  to  come 
within  the  operation  of  the  navigation  acts,  gave 
occasion  to  an  act  of  Parliament  in  which  the  term 
British  territory  is  borrowed  from  the  treaty. 

"  There  is,  likewise,  a  general  act  of  37  Geo.  III. 
c.  117,  for  the  allowance  of  neutral  traders  in  India, 
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which  expressly  uses  the  same  term,  reciting  that  it 
is  expedient  that  the  ships  and  vessels  of  countries 
find  states  in  amity  with  his  majesty,  should  be  al- 
lowed to  import  goods  and  commodities  into,  and 
export  the  same  from,  the  British  territories  in  In- 
dia. It  is,  besides,  an  obvious  question,  to  whom 
are  the  credentials  of  this  gentleman,  as  consul,  ad- 
dressed ?  Certainly  to  the  British  government ;  to 
the  East  India  Company,  and  not  to  the  Great  Mo- 
gul. What  is  the  condition  of  a  foreign  merchant 
residing  there?  From  attention  to  the  argument 
of  a  gentleman  whose  researches  have  been  partic- 
ularly turned  to  subjects  connected  with  the  East, 
I  have  made  inquiry  of  a  person  of  the  greatest 
authority  on  such  a  subject,  who  is  just  returned 
from  the  highest  judicial  situation  in  that  coimtry, 
and  the  result  is,  as  on  general  principles  I  should 
certainly  have  expected — ^that  a  foreign  merchant 
resident  there,  is  just  in  the  sanie  situation  as  a 
British  merchant,  subject  to  the  same  obligations, 
bound  to  the  same  duties,  and  amenable  to  the 
same  common  authority  of  British  tribunals." 

Periodical  absence,  on  professional  or  other  avo- 
cations, will  not  divest  a  person  of  that  national 
character  communicated  to  him  by  his  residence,  if 
that  residence  be  fixed,  with  the  voluntary  inten- 
tion of  remaining.^ 

Nor,  on  the  other  hand,  can  a  merchant,  who  has 
a  fixed  residence,  and  is  carrying  on  business  at  the 
place  of  his  birth,  acquire  a  foreign  commercial 
character  by  occasional  visits  to  a  foreign  country,* 

-  The  Junge  Buiter^  1  Acton,  116. 
^  The  Nereide,  9  Cranch,  388. 
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Personal  resi-      jji  order  to  clothe  a  person  with  a  national  char- 

denoe  not  -^ 

requisite.  actcr,  for  Commercial  purposes,  an  actual  personal 
residence  in  the  hostile  or  neutral  country,  is  by  no 
means  an  overruling  necessity. 

EetabiiBbed         It  is  imdoubtedlv  true,  that  a  merchant,  engaged 

agency  suffici.  .  -i.!.       r       •  j,  ;i      i,-i  •'? 

ent  m  trade  with  a  foreign  coimtry,  and  while  residing 

in  his  own,  carries  on  his  transactions  by  means  of 
a  resident  agent  in  the  foreign  country,  does  not 
thereby,  necessarily,  and  as  a  rule,  acquire  the  char- 
acter of  the  nation  of  his  agent's  residence.  But 
where  the  employment  of  the  agent  is  in  that  pecu- 
liar service,  as  to  imply  that  the  employer  considers 
himself  as  virtually  a  resident  of  the  country,  in 
other  words,  where  the  agent,  instead  of  acting  as 
the  mere  business  representative,  the  factor  or  at- 
torney of  his  employer,  acts  as  his  deputy,  in  such 
cases  the  employer  would  undoubtedly  be  consid- 
ered as  having  taken  upon  himself  the  national 
character  of  the  country  of  such  an  agent's  resi- 
dence. 

Hostile  char-      A  coutract  was  made  with  a  hostile  government 

acter  impress-  .  -  j        -xi.  i.  v 

edbycharacter  and  onc  which  was  cudowcd  With  such  peculiar 
of  the  trade,  privileges  as  to  give  to  the  contractors,  who  were 
neutrals,  even  greater  advantages  than  they  would' 
have  enjoyed  had  they  been  Spanish  merchants — 
Spain  being  the  hostile  contracting  government 
For  the  purpose  of  executing  this  contract,  the  mer- 
chant contractors  thought  fit  to  commission  a  spe- 
cial agent  to  reside  in  the  hostile  territory.  TTie 
question  was,  the  effect  of  such  residence  by  such 
an  agent,  upon  the  national  character  of  the  princi- 
pals; and  upon  this  question  Lord  Stowell  thus 
speaks  in  his  judgment : 

"  It  is  not  indeed  held,  in  general  cases,  that  a 
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neutral  merchant,  trading  in  an  ordinary  manner  to 
the  country  of  a  belligerent,  does  contract  the  char- 
acter of  a  person  domiciled  there,  by  the  mere  resi- 
dence of  a  stationed  agent,  because,  in  general  cases, 
the  effect  of  such  a  residence  is  counteracted  by  the 
nature  of  the  trade  and  the  neutral  character  of  the 
British  merchant  himself. 

"But  it  maybe  very  different  where  the  principal 
is  not  trading  on  the  ordinary  footing  of  a  foreign 
merchant,  but  as  a  privileged  trader  of  the  enemy. 
There,  the  nature  of  his  trade  does  not  protect  him ; 
on  the  contrary,  the  trade  itself  is  the  privileged 
trade  of  the  enemy,  putting  him  on  the  same  foot, 
ing  as  their  own  subjects,  and  even  above  it.'" 

This  same  principle  is  fdlly  recosmzed  by  the  r)octrine  of 

tlifi   United 

decisions  of  the  courts  of  the  United  States.  And  .states  courts 
without  resort  to  a  solution  of  the  question  of  na- 
tional domicil,  if  one  embarks  in  the  ordinary  or  ex- 
traordinary commerce  of  an  enemy's  country,  upon 
the  same  footing  and  with  like  advantages  as  a  na- 
tive resident  citizen — the  property  employed  by  him 
in  that  conmierce  is  held  to  be  incorporated  into 
the  general  commerce  of  the  enemy's  country,  and 
subject  to  confiscation  as  lawful  prize — ^be  the  resi- 
dence of  the  merchant  actual  or  implied,  where  it 
may.*  In  the  same  case,  it  was  determined,  that  a 
shipment  made  by  a  house  in  the  enemy's  country 
on  accoxmt  and  risk  of  an  exclusively  neutral  part- 
ner or  house,  there  being  every  evidence  of  good 
&ith  in  the  transaction,  was  not  subject  to  confisca- 
tion as  prize  of  war,  and  equally  correct  would  b© 

'  Th^  Anna  Catherina,  4  Rob.,  107. 
'  San  Jose  Indiano.  2  QalL  268. 
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the  application  of  the  principle  under  converse  dr- 
cuiHstances — that  is,  a  shipment  made  by  a  partner 
or  agent  domiciled  in  a  foreign  country,  to  a  bona 
Jide  neutral  house  or  principal,  on  the  exclusive  ac 
count  of  the  latter, 
^ikltoi^^  A  person  holding  the  office  of  consul  in  a  foreign 
fromMturoof  state,  Hs  We  have  seen  in  the  case  of  The  Jndim 

106  OffiOO. 

Chiefs  before  cited,  is  deemed  a  resident  of  that 
state  where  his  official  conmaission  implies  a  rea- 
dence.  This  has  been  held  to  be  true  even  wheiv 
there  is  no  actual  residence  there  by  the  consul,  but 
his  duties  are  performed  there  by  deputies  of  iis 
appointment — the  appointment  of  deputies  being 
considered  proof  that  he  regards  himself  as  retain- 
ing the  office  to  which  this  implied  residence  at- 
taches, though  he  may  have  found  it  convenient  to 
avoid  the  personal  burden  of  its  functions.  In  a 
case  before  cited,  in  another  connection,^  the  claim- 
ant represented  himself  as  an  American,  but  in  his 
affidavit  stated  that  the  United  States  government 
had  appointed  him  consul-general  to  Scotland,  al- 
though he  had  acted  no  farther  in  that  capacity 
than  to  appoint  deputies. 

Lord  Stowell  said :  "  It  will  be  a  strong  cLrcuw- 

stance  to  affect  him  with  a  British  residence,  as  long 

as  there  are  persons  acting  in  an  official  station  here, 

and  deriving  their  authority  from  him." 

^P^^^^^      But,  as  has  been  repeatedly  affirmed,  the  animus 

fnanenrft  inde-  manendi  is  the  decisive  proof  of  residence.     To  ^ 

dence.  ^^^  tablish  this  intention  of  the  mind,  the  circumstances 

in  evidence  need  not  be  numerous,  nor  of  a  public 

« 

*  Th€  Dree  GebroederSf  4  Bob.,  232 ;  Vide  The  Endmugki, 
1  Rob.,  21. 
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or  notorious  character.    In  one  case,  the  claimant 
urged  against  the  presumption  by  the  proof  of  his 
residence  in  a  hostile  country,  that  he  had  no  fixed 
2ounting*hou8e  there.    But  Lord  Stowell  said,  "that 
he  had  no  fixed  counting-house  in  the  enemy's  coun- 
try, will  not  be  decisive.     How  much  of  the  great 
mercantile  concerns  of  this  country  is  carried  on  in 
coffee-houses  ?     A  very  considerable  portion  of  the 
great  insurance  business  is  so  conducted.     It  is,  in- 
deed, a  vain  idea,  that  a  counting-house  or  fixed  es- 
tablishment is  necessary  to  make  a  man  a  merchant 
of  any  place.     If  he  is  there  himself,  and  acts  as  a 
merchant  of  that  place,  it  is  sufficient,  and  the  mere 
want  of  a  fixed  counting-house  there,  will  be  no 
breach  in  the  mercantile  character,  which  may  well 
exist  without  it."^ 

Another  principle  upon  the  subject  of  hostile  Hostile  char- 
character  for  commercial  purposes  has  been  estab-  e?bV^c^ 
lished  by  numerous  authorities.     It  is  nearly  con-  ^^'^^  °' 
nected  with  the  question  of  residence,  but  results 
from  the  peculiar  character  of  the  commerce  or  traf- 
fic engaged  in.     In  an  early  case,  it  was  declared  by 
Lord  Stowell,  to  be   "a  doctrine  supported  by 
strong  principles  of  equity  and  propriety,  that  there 
is  a  traffic  which  stamps  a  national  character  in  the 
individual,   independent  of  that  character  why;h 
mere  personal  residence  may  give — and  it  was  laid 
down  in  the  case  of  the  '  Nancy  and  other  ships,' 
which  was  heard  before  the  Lords,  on  the  9th  of 
April,  1798,  that  if  a  person  entered  into  a  house 
of  trade  in  the  enemy's  country,  in  time  of  war,  or 

>  The  Jonge  Klasnna^  6  Rob.,  297. 
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continued  that  connection  during  the  war,  lie  should 
not  protect  himself  by  mere  residence  in  a  neutral 
country."* 

The  maintenance  of  a  commercial  house  or  ^- 
tablishment  in  a  hostile  country,  either  personally 
or  by  agent,  impresses  the  person  with  a  hostile 
character,  with  reference  to  so  much  of  the  com- 
merce as  is  connected  with  that  establishment. 

The  citizen  or  subject  of  a  belligereht,  residing 
or  m&intaining  a  commercial  housef  in  the  countrr 
of  the  adverse  belligerent,  is  deemed  as  possessed 
of  a  hostile  character,  so  far  as  to  subject  to  seizure 
such  of  his  property  as  is  concerned  in  the  com- 
merce of  his  foreign  establishment. 

So,  too,  the  citizen  of  a  neutral  nation,  residing 
or  maintaining  a  commercial  establishment  in  the 
territory  of  a  belligerent,  is  deemed  as  possessed  of 
a  hostile  character  towards  the  other  belligerent,  so 
far  as  to  justify  the  seizure  of  his  property  that  is 
connected  with  his  cOnmierce  in  the  belligerent 
nation.  And  a  citizen  of  a  belligerent  state,  resid- 
ing or  maintaining  a  commercial  establishment  in  a 
neutral  state — ^is  deemed  a  neutral,  both  by  his  na- 
tive country  and  by  the  adverse  belligerent — ^and 
with  reference  alike  to  the  trade  carried  on  by  him 
with  the  adverse  belligerent,  and  with  all  the  rest 
of  the  world. 

The  residence  only  affects  the  particular  trada 
As  was  said  by  Lord  Stowell  in  a  case  before 
cited :'  "  A  man  having  mercantile  concerns  in  two 
countries,  and  acting  as  a  merchant  of  both,  must 

>  The  Vigilantia,  1  Bob.,  18. 

*  The  Jonge  Klaztina,  5  Bob.,  397. 
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be  liable  to  be  considered  as  a  subject  of  both, 
witli  regard  to  the  transactions  originating  respect- 
ively in  those  countries." 

And  the  same  learned  judge,  in  another  case^  says : 
"  The  personal  domicil  of  the  claimant,  is  at  Emb- 
den,  where  he  resides,  and  has  a  house  of  trade. 
He  is  only  connected  with  this  country  by  his  part- 
nership in  a  house  here,  which  is  to  be  taken  in  a 
manner,  as  collateral  and  secondary  to  this  house  at 
Embden.  That  he  may  carry  on  trade  with  the 
enemy  at  his  house  in  Embden  cannot  be  denied, 
provided  it  does  not  originate  from  his  house  in 
London,  nor  vest  an  interest  in  that  house." 

In  another  case,  the  distinction  is  very  clearly 
drawn  between  that  trade,  as  affected  with  liability 
to  capture  and  forfeiture,  which  a  merchant  may 
carry  on  at  his  hostile,  and  that  which  he  may  car- 
ry on  at  his  neutral  establishment. 

In  this  case,'  the  claimant  resided  in  a  neutral 
country,  but  had  two  commercial  establishments, 
one  in  a  neutral  country,  and  the  other  at  Ostend, 
in  a  hostile  country. 

In  disposing  of  this  case,  in  which  there  were 
nine  other  ships  involved,  besides  the  Porikmd^ 
Lord  Stowell  observes:  "As  to  the  circumstance 
of  his  being  engaged  in  trading  with  Ostend,  I 
think  it  will  be  difficult  to  eirtend  the  consequences 
of  that  g,ct,  whatever  they  may  be,  to  the  trade 
which  he  was  carrying  on  at  Hamburgh,  and  hav- 
ing no  connection  with  Ostend,  because,  caU  it  what 
you  please,  a  colorable  character  as  to  the  trade 
canied  on  at  Ostend,  I  cannot  think  it  will  give 

'  The  Herman,  4  Rob.,  228.        *  The  Portland,  %  Rob.,  41. 
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such  a  color  to  liis  other  commerce,  as  to  make  that 
liable  for  the  frauds  of  his  Ostend  trade.  As  &r 
as  the  person  is  concerned,  there  is  a  neutral  resi- 
dence. As  far  as  the  commerce  is  concerned,  the 
nature  of  the  transaction  and  destination  are  per- 
fectly neutral,  unless  it  can  be  said,  that  trading  in 
an  enemy^s  commerce,  makes  a  man,  as  to  all  his 
concerns,  an  enemy — or,  that  being  engaged  in  a 
house  of  trade  in  the  enemy's  country,  would  give 
a  general  character  to  all  his  transactions.  I  do 
not  see  how  the  consequences  of  Mr.  Ostermeyer's 
trading  to  Ostend  can  affect  his  commerce  in  other 
parts  of  the  world.  I  know  of  no  case,  nor  of  any 
principle,  that  would  support  such  a  position  as 
this — ^that  a  man^  having  a  house  of  trade  in  an 
enemy's  country,  as  well  as  in  a  neutral  country, 
should  be  considered  in  his  whole  concerns  as  an 
enemy's  merchant,  as  well  in  those  which  jespected 
solely  his  neutral  house,  as  in  those  which  belonged 
to  his  belligerent  domiciL" 

Reaidonoe  of      Xhe  national  character  of  a  ship  is,  in  general 

owner  deter-  ,  ,  x        f  t:^  » 

mining  nation-  determined  by  the  residence  of  her  owner.  There 
a^Bhip^as^gen-  ^^^^Jj  howcver,  bc  circumstauces  connected  with  the 
erai  rule.  particular  or  special  conduct  of  the  ship  which  wiU 
vary  the  presumption  of  character  arising  from  resi- 
dence. 
Ship  consider-     If  a  ship,  of  whatever  nation  as  to  her  ovraer's 

ed  of  the  na-         .  T  t  •       ,.  .i  -• 

tion  whose  residence,  is  navigating  the  seas  under  a  pass  of  a 
8h? ^'siTm  foreign  nation,  she  is  regarded  to  all  intents,  so 
^  tore^*^  ^  ^^^^  ^^  liability  to  capture  is  concerned,  as  a  ship  of 

that  nation. 
SometimeBthe     Upou  the  Same  principle,  if  a  ship  be  purchased 
acterof  yesaei  by  a  neutral  in  the  country  of  the  enemy,  and  is 
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employed  subsequently  and  habitually  in  the  trade  j*  detennined 

■^•'  ^  •'.  -IT  .by  Its  employ- 

of  that  country,  commencing  with  the  war,  contmu-  ment 
ing  during  the  war,  and  on  account  of  the  war,  she 
is  to  be  deemed,  notwithstanding  a  honafde  change 
of  ownership,  a  ship  of  the  country  where  she  is 
thus  employed 

In  pronouncing  judgment  of  condemnation  in  the 
case  of  jHie  Vigilantia^  before  cited,^  Lord  Stowell 
says :  "Here  is  a  Dutch  built  vesselr— a  Dutch  fish- 
ing vessel — ^that  went  from  Amsterdam  regularly 
and  habitually  to  Greenland,  and  to  return  to  Am- 
sterdam, there  to  deliver  her  cargo.  She  is  pur- 
chased in  Holland.  She  is  purchased  avowedly  for 
the  purpose  of  pursuing  the  same  course  of  com- 
merce— ^the  fishing  trade  of  Holland.  She  is  pur- 
chased at  a  time  when  it  is  said  there  was  a  defect 
of  conveniences  for  carrying  on  this  trade  at  Embden, 
But  I  am  satisfied  it  was  the  intention  of  the  par- 
ties to  carry  on  this  trade  to  and  from  Amster- 
dam. Now,  I  ask,  upon  what  ground  is  it  that  this 
vessel,  so  purchased,  and  so  employed,  is  to  be  con- 
sidered merely  as  a  Prussian  vessel?  Here  is  a 
ship  as  thoroughly  engaged  and  incorporated  in 
Dutch  commerce  as  a  ship  possibly  can  be.  She  is 
fitted  out  uniformly  from  Amsterdam.  She  is  fitted 
out  with  Dutch  manufacture.  She  is  fitted  out  for 
Dutch  importation,  in  aU  respects  employing  and 
feeding  the  industry  of  that  count/ry.  She  is  man- 
aged by  a  Dutch  ship's  husband,  and  finding  occu- 
pation for  the  commercial  knowledge  and  industry 
of  the  subjects  of  that  country.  She  is  commanded 
by  a  Dutch  captain;  she  is  manned  by  a  Dutch 

1  Bob.  1. 
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crew,  and  brings  back  the  produce  of  her  voyage 
for  Dutch  consumption  and  Dutch  revenue.  If  to 
this  you  add  that  the  vessel  is  transferred  by  the 
Dutch,  because  they  themselves  are  unable  to  carry 
on  the  trade  avowedly  in  their  own  persons,  it.  is 
truly  a  Dutch  commerce  in  a  very  eminent  degree, 
not  only  in  its  essence,  but  for  the  very  hostile  pur- 
pose of  rescuing  and  protecting  the  Dutch  from  the 
naval  superiority  of  their  British  enemy. 

^^  There  had  been  a  determination  last  war,  in  the 
case  of  two  persons,  one  resident  at  St.  EustatinB, 
and  the  other  in  Denmark,  who  were  partners  in  a 
house  of  trade  at  St.  Eustatiua  The  one  who 
resided  there,  forwarded  the  cargoes  to  Europe ;  the 
other  received  them  at  Amsterdam,  disposed  of  them 
there,  and  then  returned  to  Denmark.  It  was 
decided,  in  that  case,  that  the  share  of  the  person 
resident  in  St.  Eustatius  was  liable  to  condemnation 
as  the  property  of  a  domiciled  Dutchman,  and  that 
the  share  of  the  other  partner  should  be  restored  as 
the  property  of  a  neutral  {The  Jacobus  Johomnes. 
House  of  Lords,  Feb.  10,  1785.) 

"  There  was  also  a  case  in  this  war  of  some  persons 
who  migrated  from  Nantucket  to  France,  and  there 
carried  on  a  fishery  very  beneficial  to  the  French. 
In  that  case,  the  property  of  a  paiiner  domiciled  in 
Prance  was  condemned,  whilst  the  property  of 
another  partner,  resident  in  America,  was  restored. 
From  these  two  cases  a  notion  had  been  adopted, 
that  the  domicil  of  the  parties  was  that  alone  to 
which  the  court  had  a  right  to  resort ;  but  the  case 
of  Coopmcm^  House  of  Lords,  April  9,  1798,  was 
lately  decided  on  very  different  principlea  It  was 
there  said  by  the  Lords  that  the  former  cases  were 
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cases  merely  at  the  commencement  of  a  war ;  that 
in  the  case  of  a  person  canning  on  trade  habitually 
in  the  country  of  the  enemy,  though  not  resident 
there,  he  should  have  time  to  withdraw  himself  fix)m 
that  commerce,  and  that  it  would  press  tdb  heavily 
on  neutrals  to  say  that,  immediately  on  the  first 
breaking  out  of  a  war,  their  goods  should  become 
subject  to  confiscation ;  but  it  was  then  e2q)ressly  laid 
down,  that  if  a  person  entered  into  a  house  of  trade, 
in  the  enemy's  country,  in  time  of  war,  or  continued 
that  connection  during  the  war,  he  should  not  protect 
himself  by  mere  residence  in  a  neutral  coimtry. 

"  That  decision  instructs  me  in  this  doctrine — ^a 
doctrine  supported  by  strong  principles  of  equity 
an<l  propriety — ^that  there  is  a  traffic  which  stamps 
a  national  character  on  the  individual,  independerft 
of  that  character  which  mere  person^  residence  may 
give  him." 

There  is  still  another  mode  in  which  a  hostile  ^^^?  ^^^ 

,  acter  imprean- 

chai-acter  may  be  miparted  to  the  person,  so  as  to  ed  by  engag©- 
sul^ject  his  property  to  capture,  and  that  is,  by  a  meroe  ordi- 
commerce  of  that  peculiar  character  as  may  be  re-  ^\he  «f^w 
garded  to  be  confined  to  the  subjects  of  the  adverse  belligerent 
belligerents  themselves. 

The  case  illustrating  this  point,  is  The  Princessa^^ 
The  facts  in  this  case  are  stated  by  the  learned  judge 
in  his  decision.  Lord  Stowell  says:  "This  is  a 
Spanish  jfrigate,  employed  as  a  packet  of  the  king 
of  Spain,  to  bring  bullion  and  specie  from  South 
America  to  old  Spain ;  and  I  think  the  presump- 
tion is  most  strong,  that  none  but  Spanish  sub- 

'  2  Bob.,  49. 
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jects  are  entitled  to  the  privilege  of  having  money 
brought  fi'om  that  colony  to  Spain.  I  have  looked 
carefully  through  the  manifest,  and  I  perceive  th(  n^ 
is  not  one  shipment  but  in  the  name  of  Spaniards, 
Therefore,  it  appears  that  this  is  not  an  ordinary 
,  trade ;  and  I  must  take  this  to  be  property  which 
must  have  been  considered  as  Spanish,  and  which 
could  not  have  been  exported  in  any  other  char- 
acter. 

"It  has  been  decided  by  the  Lords,  in  several 
cases,  that  the  property  of  British  merchants,  even 
shipped  before  the  war,  yet,  if  in  a  Spanish  charac^ 
ter,  and  in  a  trade  so  exclusively  peculiar  to  Span- 
ish subjects,  as  that  no  foreign  name  could  appear 
in  it,  must  take  the  consequences  of  that  character, 
and  be  considered  as  Spanish  property." 
EapedaUy  One  who  is  Specially  authorized  by  the  govem- 

^ority^^of  ad-Die^t  of  the  enemy  to  engage,  and,  pursuant  to 
m«^  *^^®™*  such  authority,  does  engage  in  commercial  transac- 
tions which  are,  as  a  general  thing,  confined  to  the 
citizens  or  subjects  of  the  enemy,  must  of  necessity 
be  regarded  as  an  enemy,  is  fiiUy  established  in  the 
case  of  the  Anna  Oatherina^  which  has  been  al- 
ready cited  in  another  connection.  Upon  this  par- 
ticular subject,  in  that  case,  the  learned  judge  says : 
"  It  is  by  nothing  peculiar  in  his  "own  character, 
that  the  original  contractor  would  be  liable  to  be 
considered  as  a  Spanish  merchant,  but  merely  by 
the  acceptance  of  this  contract,  and  by  acting  upon 
it.  If  other  pei-sons  take  their  share,  and  accept 
those  benefits^  they  take  their  share  also  in  the  le- 
gal eflfects.  They  accepted  his  privileges;  they 
adopted  his  resident  agent.  It  would  be  mon- 
strous to  say  that  the  efltec^  of  the  original  contract 
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is  to  give  the  Spanisli  character  to  the  contracting 
person,  but  that  he  may  dole  it  out  to  a  hundred 
other  persons,  who,  in  their  respective  portions,  are 
to  have  the  benefit,  but  are  not  liable  to  the  effect 
of  any  such  imputations.  The  consequence  would 
be,  that  such  a  contract  would  be  protected  in  the 
only  mode  in  which  it  could  be  carried  into  effect ; 
for  a  contract  of  such  extent  must  be  distributed, 
and  if  every  subordinate  person  is  protected,  then 
tare  is  a  contract  which  concludes  the  original  un- 
dertaker of  the  whole,  but  in  no  degree  affects  one 
of  those  persons  who  carry  that  whole  into  execu- 
tion. On  these  grounds,  I  am  of  opinion  that  these 
goods  are  liable  to  be  considered  as  the  property 
of  the  Spanish  government :  and  further,  that  these 
parties  are  liable  to  be  considered  as  clothed  in 
this  transaction,  with  the  character  of  Spanish  mer- 
chants.^' 

There  is  another  principle  which  has  become  character  of 
established  by  the  authorities  of  the  courts,  by  ti!e  veMcT*^ 
which  a  hostile  character  is  impressed  upon  prop- 
erty, by  virtue  of  the  character  of  its  employment, 
irrespective  of  the  actual  or  even  the  implied  or 
constructive  domicil  of  the  owner.  It  refers  to 
ships  or  vessels  which  navigate  the  ocean  under 
the  flag,  or  the  pass,  or  protection  of  the  enemy. 

The  case  which,  illustrates  this  principle  most 
directly,  is  that  of  The  Elizabeth^  in  which  Lord 
Stowell  says :  **  By  the  established  rules  of  law,  it 
has  been  decided  that  a  vessel  sailing  under  the 
colors  and  pass  of  a  nation,  is  to  be  considered 

1  Tk€  £lizahethy  6  Rob.,  2, 
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clothed  with  the  national  character  of  that  <smr 
try.     With  goods  it  may  be  otherwise;  but  shije 
have  a  peculiar  character  impressed  upon  them  1} 
the  special  nature  of  their  documents^  and  have  al- 
ways been  held  to  the  character  with  which  they 
are  so  invested,  to  the  exclusion  of  any  claims  of 
interest  that  persons  living  in  neutral    oounme* 
may  actually  have  in  them.     In  the  war  before  the 
last,  this  principle  was  strongly  recognized  in  the 
case  of  a  ship  taken  on  a  voyage  fix>m  Surinam 
to  Amsterdam,  and  documented  as  a  Dntch  ship. 
Claims  were  given  for  specific  shares  on  behalf  of 
persons  residing  in  Switzerland,  and  one  claim  was 
on  behalf  of  a  lady  to  whom  a  share  had  devolved 
by  inheritance,  whether  during  hostilities  or  no,  I 
do  not  accurately  remember ;  but  if  it  was  so,  she 
had  done  no  act  whatever  with  regard  to  that  prop- 
erty, and  it  might  be  said  to  have  dropped  by  mere 
accident  into  her  lap.     In  that  case,  however,  it 
was  held  that  the  fact  of  sailing  under  the  Dutch 
flag  and  pass,  was  decisive  against  the  admission  of 
any  claim ;  and  it  was  observed  that  as  the  vessel 
had  been  enjoying  the  privileges  of  a  Dutch  char- 
acter, the  parties  could  not  expect  to  reap  the  ad- 
vantages of  such  an  employment,  without  being 
subject  at  the  same  time  to  the  inconveniences  at- 
taching to  it." 

To  this  case  of  The  Elizabeth^  the  reporter,  Dr. 
Robinson,  has  appended  a  note,  embracing  a  report 
of  the  case  of  the  "  Vreede  SclwtPys^^  in  which  the 
distinction  intimated  by  the  learned  judge  in  the 
case  of  The  JElizabeth^  as  to  hostility  of  chai-acter, 
between  ships  and  their  cargoes,  is  clearly  set  forth 
as  follows:  **A  great  distinction  has  always  been 
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made  by  the  nations  of  Europe  between  sbips  and 
goods.  Some  countries  have  gone  so  far  as  to  make 
the  flag  and  pass  of  the  ship  conclusive  on  the  cargo 
also ;  but  this  country  has  never  carried  the  princi- 
ple to  that  extent  It  holds  the  ship  bound  by  the 
character  imposed  upon  it  by  the  authority  of  the 
government,  from  which  all  the  documents  issua 
But  goods  which  have  no  such  dependence  upon 
the  authority  of  the  state  may  be  differently  consid* 
ered." 

'I  lie  doctrine,  that  a  ship  sailing  tmder  the  flag 
and  documentary  protection  of  the  enemy,  clothes 
her  with  a  hostile  character,  has  been  recognized 
and  applied  with  exceeding  strictness  by  the  fed- 
eral coiuiis  of  the  United  Statea  Indeed  the  prin- 
ciple, as  established  by  these  decisions  goes  to  the 
extent  of  declaring,  that  sailing  under  the  license 
and  protection  of  the  enemy,  in  furtherance  of  his 
views  and  interests,  is,  without  reference  to  the  pur- 
pose of  the  voyage  or  its  destination,  such  an  ille- 
gality as  subjected  both  ship  and  cargo  to  seizure 
and  condemnation  as  lawfiil  prize  of  war. 

The  basis  of  these  decisions  is,  that  the  license  Reason  of  fh» 
granted  by  the  enemy  is  Equivalent  to  a  contract 
by  the  licensee,  to  withdraw  himself  entirely  from 
the  war  and  ei^joy  the  repose  and  blessings  of 
peace. 

The  illegality  of  such  an  intercourse  for  such  a 
purpose  is  strongly  condemned,  and  it  was  held, 
that  the  moment  a  vessel  sailed  on  her  voyage  with 
an  enemy's  license  on  board,  the  offence  was  irrevo- 
cably committed  and  consummated,  and  that  the 
delictum  was  not  done  away,  even  by  the  terminap 
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tion  of  the  voyage,  but  that  the  vessel  and  cai^ 
might  be  seized  after  arrival  in  a  port  of  the  United 
States,  and  condemned  as  lawful  prize.^ 


Attempts  to 
evade  the 
rules  which 


persons  or 
property. 


Transfer  in 


Attempts  have  been  made  from  time  to  time, 
and  the  ingenuity  of  merchants  has  been  exereifceJ 
^^^f  ^ar-  ^  ^lude  the  application  of  the  principle  -which  im- 
acter  upon  presses  property,  whether  vessel  or  cargo,  TvitL  a 
hostile  character,  making  it  subject  to  confiscation 
— by  reason  of  the  actual  or  constructive  residence 
of  the  owner,  or  of  the  peculiar  character  or  mode 
or  manner  of  its  employment. 

The  transfer  of  the  property  while  in  transit  has 
been  frequently  resorted  to,  in  the  hope  of  accom- 
plishing the  purpose ;  but  the  rule  has  become  set- 
tled by  numerous  decisions,  that  property  stampeil 
with  a  hostile  character  at  the  commencement  of 
the  voyage,  cannot  change  its  character  by  a  mere 
change  of  ownership  while  in  transitu. 

The  remarks  of  Lord  Stowell,  in  a  case  in  -which 
the  transfer  was  held  to  be  valid,  because  actually 
made  by  delivery  of  bill  of  sale,  though  not  of  the 
property  itself,  prior  to  the  commencement  of  hor^ 
tilities,  contain  a  lucid  statement  of  the  rule:  "The 
first  objection  that  has  l^en  taken  is,  that  the  trans- 
fer is  invalid,  and  cannot  be  set  up  in  a  prize  court, 
where  the  property  is  always  considered  to  remain 
in  the  same  character  in  which  it  was  shipped  till 
the  delivery.  If  that  could  be  maintained,  there 
would  be  an  end  to  the  question;  because  it  ha*? 
been  admitted  that  these  wines  were  shipped  as 


>  The  JuHa,  1  Gall.,  605 ;  8  Cranch,  181;  The  Aurora,  ib.,  203 ; 
The  Hiram,  ib.,  444 ;  The  Ariadne,  2  Wheat,  100. 
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Spanish  property,  and  that  Spanish  property  has 
uoTV  >>ecome  liable  to  condemnation.     But  I  appre- 
liend  it  is  a  position  that  cannot  be  maintained  in 
that   extent.     In  the  ordinary  course  of  things,  in 
time  of  peace — ^for  it  is  not  denied  that  such  a  con- 
tract may  be  made  and  effectually  made  according  to 
the  usage  of  merchants  in  time  of  war — such  a  trans- 
fer in  transitu  might  certainly  be  made.    It  has  even 
been  contended  that  a  delivery  of  the  bill  of  lading  is 
a  transfer  of  the  property.     But  it  might  be  more 
correctly  expressed,  perhaps,  if  said  that  it  transfers 
only  the  right  of  delivery — ^but  that  a  transfer  of 
the  bill  of  lading,  with  a  contract  of  sale  accom- 
panying it,  may  transfer  the  property  in  the  ordi- 
nary course  of  things,  so  as  effectually  to  bind  the 
parties  and  all  others,  cannot  be  doubted.     When 
war  intervenes,  another  rule  is  set  up  in  admiralty 
which  interferes  with  the  ordinary  practice. 

"  In  a  state  of  war,  existing  or  imminent,  it  is  held 
that  the  property  shall  be  deemed  to  continue  as  it 
was  at  the  time  of  shipment  till  the  actual  delivery. 
This  arises  out  of  the  state  of  war,  which  gives  a 
belligerent  a  right  to  stop  the  goods  of  his  enemy. 
If  such  a  rule  did  not  exist,  all  goods  shipped  in 
the  enemy's  country  would  be  protected  by  trans- 
fers which  it  would  be  impossible  to  detect.     It  is 
on  that  principle  held,  I  believe,  as  a  general  rule, 
that  property  cannot  be  converted  in  transitu^  and 
in  that  sense  I  recognize  it  as  a  rule  of  this  court. 
But  this,  aa  I  have  said,  arises  out  of  a  state  of  war, 
which  creates  new  rights  in  other  parties,  and  can- 
not be  applied  to  transactions  originating,  like  this, 
in  a  time  of  peace;     The  transfer  must  therefore  be 
considered  as  not  invalid,  in  point  of  law,  at  the 
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time  of  the  contract — ^and  being  made  before  the 
war,  it  must  be  judged  according  to  the  ordinarr 
rules  of  commerce."* 

A  ship  sailed  from  Demerara  for  Middlebmgh,  in 
Holland,  on  the  80th  of  January,  1781,  about  six 
weeks  after  the  commencement  of  hostilities  betweai 
Great  Britain  and  Hollani  On  the  14tli  of  March 
following,  Demerara  surrendered  to  the  Britidi 
forces.  The  ship  was  captured  at  sea  on  the  25tii 
of  March. 

In  pronouncing  the  judgment  of  the  court  in  this 
case,  Lord  Stowell  says:  ^^The  terms  of  capituhtr 
tion  were  very  favorable.  The  inhabitants  were  to 
take  the  oath  of  allegiance,  to  be  permitted  to  ex- 
port their  own  property,  and  to  be  treated,  in  aU 
respects,  like  British  subjects,  till  his  majesty's  pleas- 
ure could  be  known ;  and  although  this  was  in  the 
first  instance  only  under  the  proclamation  of  the 
captor,  stUl,  that  being  accepted,  it  took  complete 
eflPect.  These  terms  were  afterwards  confirmed  by 
the  king.  There  was,  therefore,  as  strong  a  prom- 
ise of  protection  as  could  be,  and  recognized  and 
confirmed  by  the  supreme  authority  of  the  stata 

^  Under  these  circumstances,  the  judge  of  the 
admiralty  thought  the  claim  so  strong,  that  he 
ordered  it  restored ;  and  it  was  not  his  opinion  alone. 
On  appe^,  however,  the  Lords  were  of  opinion 
that  property  sailing  after  declaration  of  hostilities, 
and  before  a  capitulation,  and  taken  on  the  voyage, 
was  not  protected  by  the  intermediate  capitulation. 
It  was  not  determiaed  on  any  groimd  of  illegal 
trade,  nor  on  any  sunnise  that,  when  the  owners 

'  7%e  Vraw  Marffarethoy  1  Rob.,  837. 
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became  British  subjects,  the  trade  in  which  the 
property  was  embarked  became,  expo^tfacto^  illegal 
Nor  w^as  it  at  all  taken  into  consideration  that  Deme- 
rara  had  again  become  a  Dutch  colony  at  the  time 
of  adjudication.  It  was  declared  to  be  adjudged 
upon  the  same  principles  as  if  the  cause  had  come 
on  at  the  time  of  the  capture.  It  was  not  on  any 
of  these  grounds,  but  simply  on  the  ground  of 
Dutch  property,  that  condemnation  was  passed. 
The  ship  sailed'os  a  Dutch  ship,  cmd  could  riot  chcmge 
Tver  character  in  transitu.  This  was  the  dictum  of 
a  great  law  lord  then  present — ^Lord  Camden."^ 

Many  cases  have  arisen  of  colorable  transfers,  made 
under  a  great  variety  of  circumstances,  such  as 
might  well  be  expected  from  human  ingenuity  exer- 
cised for  the  protection  of  vast  interests.  They  are 
interesting  only  as  expositions  of  the  acuteness  of 
captors  in  tracking  and  developing  the  deceitful  and 
fraudulent  character  of  the  transfer,  and  the  inge- 
nuity and  skill  of  claimants  in  eluding  investiga- 
tion. 

A  transfer  made  by  an  enemy  to  a  neutral  durini;  Transfem  in 
or  in  contemplation  of  war,  is  illegal,  because  in 
fraud  of  a  vested  belligerent  right. 

Any  reservation  *of  interest  in  the  transfer,  any 
thing  short  of  an  absolute  and  imconditional  sale, 
is  held  to  pass  no  title  whatever  to  the  property, 
but  that  it  remains  in  the  enemy,  subject  to  capture,' 

So,  too,  a  reservation  of  risk  to  neutral  consignors,  ReaeiratioM 
in  order  to  protect  belligerent  consignees,  are  uni-  ^ 

^  TheNegotie  en  Zeevart,  1  Rob.,  Ill ;  The  DanJeehaar  Affri- 
tan,  1  Rob^  107 ;  The  Jan  Frederick,  6  Rob.,  128. 

'  The  Anoydt  Gedaeht,  2  Rob.,  137 ;  The  Seehe  Gesehwistem, 
<  Rob.,  100. 
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fonnly  regarded  by  courts  of  admiralty  as  &audii> 
lent  and  invalid. 

In  the  last  war  between  Great  Britain  and 
France,  a  cargo  waa  shipped  on  board  the  slup  /Sci% 
Griffiths^  ostensibly  on  account  of  American  met- 
chants.  Upon  the  examination  on  the  capture,  the 
master  testified  to  his  belief  that  the  cargo,  upon 
being  unladen,  would  have  become  the  property  of 
the  French  government.  It  was  obvious,  therefore, 
that  a  sale  had  been  legally  completed;  and  the 
use  of  American  names  as  consignees,  on  virhose  risk 
and  account  the  shipment  was  pretended  to  be 
made,  was  solely  to  evade  the  result  of  a  capture, 
if  the  cargo  had  been  shipped  avowedly  as  French 
property. 

"  It  has  always  been  the  rule  of  the  prize  court,'' 
says  Sir  P.  Arden,  in  this  case,  "that  property, 
going  to  be  delivered  in  the  enemy's  country,  and 
under  a  contract  to  become  the  property  of  the 
enemy  immediately  on  arrival,  if  taken  in  transits 
is  to  be  considered  as  enemy's  property.  When 
the  contract  is  made  in  time  of  peace,  or  without 
any  contemplation  of  war,  no  such  rule  exista  But 
in  a  case  like  the  present,  where  the  form  of  ih- 
contract  was  framed  directly  *for  the  purpose  of 
obviating  the  danger  apprehended  from  approaching 
hostilities,  it  is  a  rule  which  unavoidably  must  take 
place.  The  bill  of  lading  expresses  for  the  account 
and  risk  of  American  merchants ;  but  papers  alone 
make  no  proof,  unless  supported  by  the  deposition 
of  the  master.  Instead  of  supporting  the  content^ 
of  his  papers,  the  master  deposes,  'that  on  arrival^  the 
goods  would  become  the  property  of  the  French 
government;*  and  all  the  concealed  papers  strongly 
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support  him  in  this  testimony.  The  evidentia  rei  is 
too  strong  to  admit  of  further  proof.  Supposing  it  to 
have  become  the  property  of  the  enemy  on  delivery, 
capture  is  considered  as  delivery ;  the  captors,  by 
the  right  of  war,  stand  in  the  place  of  the  enemy, 
and  are  entitled  to  a  condemnation  of  goods  passing 
under  such  a  contract,  as  of  enemy's  property."^ 

In  the  leading  case  of  the  packet  De  BUboa^ 
which  was  that  of  a  shipment  at  the  risk  of  the 
consignor  until  delivery,  as  having  been  made  be- 
fore the  war,  Lord  Stowell  considers  the  subject 
with   his  usual  learning  and  ability.     He  says: 
"  The  statement  of  the  claim  sets  forth  that  these 
goods  have  not  been  paid  for  by  the  Spaniard. 
That  would  go  but  little  way;  that  alone  would 
not  So.    There  must  be  many  cases  in  which  British 
merchants  suffer  from  capture  by  our  own  cruizers, 
of  goods  shipped  for  foreign  account  before  the 
breaking  out  of  hostilities.     The  claim  goes  on  to 
state,  *  that  according  to  the  custom  of  the  trade, 
a  credit  of  six,  nine,  or  twelve  months  is  usually 
given,  and  that  it  is  not  the  custom  to  draw  on  the 
consignees  till  the  arrival  of  the  goods — ^that  the 
sea  risk,  in  peace  as  well  as  war,  is  on  the  consignor, 
that  he  insures,  and  has  no  remedy  against  the  con- 
signee for  any  accident  that  may  happen  during  the 
voyage.'    Under  these  circumstances  in  whom  does 
the  property  reside?     The  ordinary  state  of  com- 
merce is,  that  goods  ordered  and  delivered  to  the 
master,  are  considered  as  delivered  to  the  consignee, 
whose  agent  the  master  is  in  this  respect — ^but  that 
general  contract  of  the  law  may  be  varied  by  spe- 

'  The  Sally  Griffiths,  3  Rob.,  133.      *  De  BUhoa,  2  Rob.  183. 
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cial  agreement,  or  by  a  particular  prevailing  prac- 
tice that  presupposes  an  agreement  among  such  a 
description  of  merchants.  In  time  of  profound 
peace,  when  there  is  no  prospect  of  approaching 
war,  there  would  be  unquestionably  nothing  ill^I 
in  contracting  that  the  whole  risk  should  faU  on 
the  consignor  till  the  goods  came  into  possession  of 
the  consignee.  In  time  of  peace  they  may  divide 
their  risk  as  they  please,  and  nobody  has  a  right 
to  say  they  shall  not ;  it  would  not  be  at  all  ille- 
gal that  goods  not  shipped  in  time  of  war,  or  in 
contemplation  of  war,  should  be  at  the  risk  of  the 
shipper.  In  time  of  war,  this  cannot  be  pennitted, 
for  it  would  at  once  put  an  end  to  all  captures  at 
sea — ^the  risk  would,  in  all  cases,  be  laid  on  the  con- 
signor, where  it  suited  the  purpose  of  protection. 
On  every  contemplation  of  war,  this  contrivance 
would  be  practised  in  all  consignments  from  neu- 
tral ports  to  the  enemy's  country,  to  the  manifest 
defrauding  of  all  rights  of  capture.  It  is  therefore 
considered  to  be  an  invalid  contract  in  time  of  war, 
or,  to  express  it  more  accurately,  it  is  a  contract 
which,  if  made  in  war,  has  this  effect,  that  the  cap- 
tor has  a  right  to  seize  it  and  convert  the  property 
to  his  own  use;  for  he,  having  all  the  rights  which 
belong  to  his  enemy,  is  authorized  to  have  his 
taking  possession  considered  as  equivalent  to  an 
actual  delivery  to  his  enemy,  and  the  shipper,  who 
put  it  on  board  during  a  time  of  war,  must  be  pre- 
sumed to  know  the  rule,  and  to  secure  himself  in 
his  agreement  with  the  consignee  against  the  con- 
tingency of  any  loss  to  himself  that  can  arise  from 
capture.  In  other  words,  he  is  a  mere  insurer 
against  searrisk,  and  he  has  nothing  to  do  with  the 
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case  of  capture,  the  loss  of  which  falls  entirely  on 
-fclie  consignee.    If  the  consignee  refiises  payment 
and  throws  it  upon  the  shipper,  the  shipper  must 
l3e   supposed  to  have  guarded  his  own  interest 
again&t  that  hazard,  or  he  has  acted  improvidently 
ariid  without  caution.    The  present  contracl,  how- 
ever, is  not  of  this  sort.    It  stands  as  a  lawful 
agreement  being  made  whilst   there  was  neither 
Tirar  nor  prospect  of  war.    The  goods  ai'e  sent  at 
the  risk  of  the  shipper.     K  they  had  been  lost,  on 
"whom  would  the  loss  have  fallen  but  upon  him  ? 
What  surer  test  of  property  can  there  be  than 
this?    It  is  the  true  criterion  of  property,  that  if 
you  are  the  person  on  whom  the  loss  will  fall,  you 
are  to  be  considered  as  the  proprietor.    To  make 
the  loss  fall  upon  the  shipper  in  such  cases,  would 
he  harsh  in  the  extreme.   He  ships  his  goods  in  the 
ordinary  course  of  traffic  by  an  agreement  mutually 
understood  between  the  parties,  and  in  nowise  in- 
jxuious  to  the  rights  of  any  third  party.    An  event 
subsequently  happens  which  he  could  in  no  d^ee 
provide  against.     If  he  is  to  be  the  sufferer,  he  is  a 
sufferer  without  notice,  and  without  the  means  of 
securing  himself.     He  was  not  called  upon  to  know 
that  the'injustice  of  the  other  party  would  produce 
a  war  before  the  delivery  of  his  goods." 

Upon  the  general  rule  of  the  invalidity  of  trans- 
fers from  belligerents  to  neutrals  made  during  or  in 
contemplation  of  war,  as  affording  exemption  from 
liability  to  confiscation  on  capture,  Chancellor  Kent 
observes : 

**Such  agreements,  if  they  could  operate,  would 
go  to  cover  all  belligerent  property,  while  passing 
between  a  belligerent  and  neutral  country,  since 

10 
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the  risk  of  capture  would  be  laid  altematdy  cm 
the  consignor  or  consignee,  as  the  neutral  facbat 
should  happen  to  stand  in  the  one  or  the  other  of 
these  relations." 

And  again  the  learned  chancellor  says,  referring 
to  the  same  subject :  "  These  principles  of  the  Eng- 
lish admiralty  have  been  explicitly  recognized  and 
acted  upon  by  the  prize  courts  of  the  United  States 
The  great  principles  of  national  law  were  held  to 
require,  that  in  war,  enemy's  property  should  not 
change  its  hostile  character  in  transitu^  and  that 
no  secret  liens,  no  future  election,  no  private  con- 
tracts looking  to  future  events,  should  be  able  to 
cover  private  property  while  sailing  on  the  ocean. 
Captors  disregard  all  equitable  liens  on  enemy's 
property,  and  lay  their  hands  on  the  gross  tangible 
property,  and  rely  on  the  simple  title  in  the  name 
and  possession  of  the  enemy.  K  they  were  to  opai 
the  door  to  equitable  claims,  there  would  be  no  end 
to  discussion  and  imposition,  and  the  simplicity  and 
celerity  of  proceedings  in  prize  courts  would  be 
lost."^ 

'  Kent's  Com.  I.,  94 ;  The  Josephine,  4  Rob.,  25 ;  The  Tchago, 
5  Rob.,  218;  The  Martanay  6  Rob.,  24;  The  Francis,  1  QalL, 
445;  8  Crunch,  335  ;  The  Sisters,  5  Rob.  155 ;  Vraw  Catkerina, 
5  Rob.,  161 ;  1  Dner  on  Insurance,  478. 

|T)uring  the  existing  civil  war  in  the  United 
States,  there  seems  to  have  prevailed  among  the 
British  merchants  there  resident,  the  like  misappre- 
hension in  relation  to  their  rights,  which  so  fetaUy 
misled  American  citizens  resident  abroad  during 
the  last  war  between  Great  Britain  and  Holland. 
They  appear  to  have  supposed  themselves  entitled 
to  retain  all  the  privileges  of  British  subjects,  with- 
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out  r^ard  to  the  fact  of  their  resideiioe  and  occu- 
pation in  another  country. 

As  this  misapprehension  of  American  citizens,  R«»n<^Ain''ri- 
during  the  war  between  England  and  Holland,  was  on  the  doctrine 
taught  them  to  th^ir  cost,  by  the  decisions  of  the^^/gf^- 
courts  of  Great  Britain  (as  we  have  seen  in  the  ^^  reeidenoe. 
cases  before  cited) ;  so  the  same  error  of  the  Brit- 
ish subjects  residing  in  the  southern  ports  of  the 
American  Union,  has  been  in  like  manner  corrected, 
by  nimierous  recent  decisions  of  the  courts  of  the 
United  State& 

The  brig  Sarah  Starr^  in  the  month  of  July,  The  Sarah 
1861,  three  months  after  the  proclamation  of  block-  states  court, 
ade   by  the  executive  authority  of   the   United  ^^"'^'^'^ 
States,  was  lying  at  Wilmington,  North  Carolina, 
one  'of  the  blockaded  ports. 

She  was  then  owned  by  Messrs.  Monroe,  citizens 
of  Rhode  Island,  having  business  connections  and 
transactions  in  North  Carolina.  Through  the  Agents 
and  correspondents  of  Messrs.  Monroe,  in  Charles- 
ton, South  Carolina,  a  negotiation  was  made,  by 
which  the  vessel  was  transferred  to  one  Cowlan 
Gravely,  a  merchant,  residing  and  transacting  busi- 
ness at  Charleston,  but  an  Englishman  by  birth, 
and  still  owing  allegiance  to  the  British  crown. 

This  transfer  having  been  consummated,  the  Brit 
ish  consul  at  Charleston  supplied  the  vessel  with  a 
provisional  register.  The  vessel  was  laden  with 
naval  stores,  and,  under  a  clearance  and  pass  from 
the  insurgent  authorities,  she  left  Cape  Fear  river 
on  the  8d  day  of  August,  and  shortly  after  crossing 
the  bar,  was  captured  by  the  United  States  steamer 
Wabash^  and  sent  to  tiie  port  of  New  York  for 
adjudication. 
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The  question  of  the  liability  of  the  vessel  to  oon- 
denmation,  as  impressed  with  a  hostile  character, 
by  reason  of  the  residence  of  Cowlan  Gravely  in  tbe 
country  of  the  enemy,  as  his  permanent  business 
domicile,  was  distinctly  raised  jn  the  case,  and  the 
doctrine,  as  well  settled  both  in  the  English  and 
American  authorities,  upon  this  subject,  was  recog- 
nized and  affirmed. 

At  about  the  same  time,  the  British  consul  at 
Charleston  was  employed  in  furnishing  with  pro- 
visional registers  some  five  or  six  other  vessels^ 
lying  at  the  different  blockaded  ports,  and  which 
had  been  in  like  manner  transferred  to  the  same 
Cowlan  Gravely. 

Several  of  them  were  captured,  and  the  British 
title,  which  had  been  resorted  to,  was  held  to  b'fe  no 
protection  from  condemnation.  ( Vide  The  Aig- 
burth — ^MS.  Decisions  of  United  States  District 
Courf  of  New  York. 
The  Joseph  B,  The  Joaeplh  H.  Toonej  captured  in  October,  1861, 
states  Court,  whilc  attempting  to  violate  the  blockade  of  New 
New  York.  Qrleans,  by  the  United  States  ship  South  Carolina, 
and  sent  to  New  York  for  adjudication,  was  claimed 
by  one  Aymar,  who  was  on  board  as  a  passenger  at 
the  time  of  capture.  Her  previous  owner  was  a 
citizen  of  New  Orleans ;  and  the  vessel  left  New 
Orleans  on  her  preceding  voyage,  with  Aymar  on 
board,  successftQly  evading  the  blockade,  and  pro- 
ceeded to  Havana.  Previous  to  her  departure,  the 
New  Orleans  owner  delivered  to  the  master  a  power 
of  attorney  to  sell  the  vessel ;  and,  under  this  pow- 
er, the  master  executed  a  transfer  to  Aymar,  in 
Havana.  Aymar  being,  or  claiming  to  be,  a  British 
subject,  the  British  consul  supplied  the  vessel  with 
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a  Britisli  register,  which  evidence  of  neutral  owner- 
ship was  found  on  board  at  the  time  of  capture. 

Aymar  was  examined  as  a  witness  on  the  stand- 
ing interrogatories;  and  testified  that  he  was  a 
British  sftbject,  bom  at  St.  Andrews,  in  the  British 
province  of  New  Brunswick,  and  that  he  coaled  St. 
Andrews  his  place  of  residence,  but  had  transacted 
hvMnese  in  New  Orleans  for  eight  years  past. 

There  were  many  other  grounds  upon  which  this 
vessel  and  cargo  (which  consisted  of  warlike  muni- 
tions almost  entirely)  were  clearly  subject  to  confis- 
cation as  lawful  prize,  but  the  permanent  business 
residence  of  the  claimant  of  the  vessel,  as  sworn  to 
by  himself,  was*  considered  quite  conclusive,  as  im- 
pressing upon  the  property  such  hostility  of  charac- 
ter as  rendered  it  lawful  subject  of  capture  as  the 
property  of  the  enemy. 

So  also  the  recent  adjudications  in  the  United  The  (7«iera/ 
States  District  Court  of  Pennsylvania,  in  the  case  c^^  Pemi. 
of  the  General  ParJchill^  and  in  the  United  States 
District  Court  of  Massachusetts,  in  the  case  of  the 
Revere. 
In  this  latter  case,  the  learned  judge  says : 
"Property  of  persons  resident  in   an   enemy's The^cr«. 
country  is  deemed  hostile,  and  subject  to  condem-  Court,  Mass. 
nation,  without  any  evidence  as  to  the  individual 
opinions  or  predilections  of  the  owner.     If  he  he 
the  svhject  of  a  neutral^  or  a  citizen  of  one  of  the 
belligerent  states,  and  has  expressed  no  disloyal 
sentiments  toward  his  native  country,  still,  hi^  resi- 
dence in  the  enemi/s  country  impresses  upon  his 
property  engaged  in  commerce,  and  found  upon  the 
ocean,  a  hostile  character,  and  subjects  it  to  con- 
demnation." 
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S?ii*S*n'a.     ^^  recognition  and  application  of  this  doctrine^ 
Court,  Penii    the  leamed  judge  of  the  United  States  CJoxirt  in 
Pennsylvania,  in  the  case  of  the  OenerM  Parkh^ 
uses  the  following  language : — 

"  One  of  the  purposes  of  naval  warfare  is  to  dimin- 
ish the  power  of  hostile  governments,  or  of  other 
hostile  organizations,  by  the  indiscriminate  mari- 
time capture  of  the  property  of  all  persons  residing 
in  places  within  hostile  dominion,  or  in  permanent 
or  temporary  hostile  occupation. 

"  The  capture  and  coniiscation  of  such  property, 
by  destroying  or  suppressing  the  maritime  trade  of 
such  places,  diminishes  their  wealth,  and  thus 
reduces  the  power  of  their  hostile  rulers. 

"  The  liberati6n  of  the  property  when  captured, 
whether  the  individual  residents  who  owned  it  are 
well  or  ill  aflfected  in  feeling  toward  the  gavera- 
ment  of  the  captors,  would  restore  its  value  in 
wealth  to  the  hostile  place. 

"The  rule  of  confiscation  applies,  though  the  res- 
ident may  owe  a  duty  of  allegiance  to  the  captor's 
government,  and  may,  while  in  the  hostile  place,  have 
been  perfectly  loyal  in  his  own  feeling  and  conduct 

"  After  the  declaration  of  war  against  England, 
in  1812,  a  citizen  of  the  United  States,  residing  in 
.  England,  before  any  knowledge  of  the  war,  shipped 
merchandize  for  the  United  States,  which,  having 
been  captured  on  the  voyage,  was  condemned  as 
prize.  The  Supreme  Court  said,  *  although  he  can- 
not be  considered  an  enemy  in  the  strict  sense  of 
the  word,  yet,  he  is  deemed  such  with  reference  to 
the  seizure  of  so  much  of  his  property  concerned  in 
the  trade  of  the  enemy,  as  is  connected  with  his 
residence.'  ^ 
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"  Those  predatory  maritime  hostilities,  which  the 
law  of  war  sanctions,  could  not  be  prosecuted  with 
effect,  if  this  rule  were  not  applied  with  inexorable 
rigor." 

So,  too,  in  the  case  of  the  ^^  Warwick^  theThe^imyTfar. 
distinguished  judge  of  the  United  States  Court  ing^g  1^^^ 
Massachusetts,  takes  occasion  to  enforce  the  familiar^*?- 
doctrine,  as  follows : 

"  What  shall  be  deemed  enemy's  property  is  a 
question  of  frequent  occurrence  in  prize  courts,  and 
on  which  certain  rules  and  principles  are  well  estab- 
lished. 

"Property  of  persons  resident  in  an  enemy's 
country  is  deemed  hostile,  and  subject  to  condem- 
nation, without  any  evidence  as  to  the  individual 
opinions  or  predilections  of  the  owner.  If  he  be 
the  subject  of  a  neutral,  or  a  citizen  of  one  of  the 
belligerent  states,  and  has  expressed  no  disloyal 
sentiments  toward  his  native  country,  still,  his 
residence  in  the  enemy's  country  impresses  upon 
his  property  engaged  in  commerce,  and  found  upon 
the  ocean,  a  hostile  character,  and  subjects  it  to  con- 
fiscation." {Ths  VeTiua^  8  Cranch,  253.  See  also 
The  Hoop^  1  Rob.,  196,  and  the  cases  there  col- 
lected.) 

Although,  from  tte  mmierous  adjudications  upon 
captured  vessels,  transferred  by  public  enemies 
to  British  subjects  residing  in  the  enemy's  territory, 
during  the  existing  war,  the  error  seems  to  have 
been  quite  prevalent,  that  immunity  from  capture 
was,  by  such  transfer,  secured ;  there,  nevertheless, 
seems  to  have  been  an  apprehension,  that  a  transfer 
of  a  vessel  by  an  enemy  to  a  neutral,  in  a  blockaded 
port,  might  be  of  questionable  validity.    And  thus, 
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jxs  in  .the  case  of  the  Toone^  the  contrivance  was  re- 
sorted to  of  executing  the  transfer  in  a  foreign  port, 
through  the  medium  of  a  procuration  executed  in 
the  blockaded  port. 

Inasmuch  as  the  transferree  in  that,  as  well  as  in 
most  of  the  other  cases,  was  a  domiciliated  business 
resident  of  the  country  of  the  enemy,  the  question 
of  the  validity  of  the  transfer,  as  made  in  a  block- 
aded port,  or  during  war,  by  an  enemy  to  a  neutral, 
became  of  secondary  importance. 

But  the  ingenuity  of  man  is  unequal  to  the  task 
of  rendering  valid  by  indirection,  an  act  which  the 
law  invalidates  when  done  directly. 

he  transfer  of  a  vessel  by  power  of  attorney, 
whenever  made,  is  the  act  of  the  principal,  and 
although  done  by  the  agent  in  a  foreign  port,  in 
legal  intendment,  it  is  not  less  the  act  of  the  prin- 
cipal at  his  own  domicile. 

But  subsidiary  to  all  this,  is  the  well  settled 
principle,  under  which  such  transfers  become  mere 
waste  paper ;  it  is  that  principle,  well  established 
in  the  law  of  nations,  that  a  transfer  by  an  enemy 
to  a  neutral  in  time  of  war,  or  in  aid  of  a  contem- 
plated war,  is  void,  as  in  fraud  of  belligerent 
rights. 

The  undoubted  belligerent  right  of  conquering 
from  the  adversary  an  honorable  peace,  by  inflict- 
ing a  blow  upon  his  ocean  commerce,  is  directly  in-* 
vaded,  and  may  be  wholly  destroyed  by  the  acts  of 
neutrals,  in  becoming  possessed  of  that  commerce ; 
and  hence,  the  law  regards  such  acts  as  in  no  man- 
ner changing  the  true  ownership  of  the  property. 

The  schooner  Mersey  belonged  to  a  citizen  of 
Charleston,  South  Carolina,  and  succeeding  in  get 


WHAT  OONBTETUTEB  A  HOSTILS  CHABAOTER.  153 

ting  out  of  that  port  in  violation  of  the  blockade, 
in  March  1862,  went  to  the  British  port  of  Nassau, 
where,  through  a  power  of  attorney  executed  in 
Charleston,  she  was  transferred  to  a  British  subject 
residing  at  Nassau,  and  thereupon  clothed  with  a 
British  register.  Being  captured  on  her  next  voy- 
age, two  days  out  firom  Nassau,  and  sent  to  New 
York  as  prize  of  war,  the  learned  judge  of  that  dis- 
trict, in  adjudicating  upon  the  questions  raised  in 
the  proceedings  against  her,  affirms  this  doctrine  in 
the  following  emphatic  language  : — 

"  For  aught  that  appears  before  the  court,  this 
vessel  retained  the  same  character  and  ownership 
she  bore  when  she  left  Charleston,  and  entered  the 
port  of  Nassau,  the  last  of  March,  and  at  the  time 
the  British  register  on  board  her,  was  executed  at 
Nassau.  Beyond  that  subsidiary  principle  is  the 
higher  doctrine,  that  a  transfer  of  property  to  a  neu- 
tral by  an  enemy  in  time  of  war,  or  in  aid  of  a  con- 
templated war,  is  illegal,  as  in  violation  and  in 
fraud  of  vested  belligerent  rights."  (The  Bernou^ 
1  Rob.,  86;  3  ibid.^  114,  note  a;  6  ibid.,  396,  note 
400;  2  ibid.,  281 ;  The  Rosalie  and  Betty.)  (  Vide 
MS.  Decisions  in  Prize,  of  United  States  District 
Court  of  New  York.) 

The  doctrine  that  secret  liens  upon   captured  Secret  iiena 
property  are  wholly  disregarded  in  prize  courts,  by ^S  of 
and  that  confiscations  enure  to  the  benefit  of  cap-  ^^^^ 
tors,  discharged  from  all  such  incumbrances  as  are 
not  visible  at  the  time  of  capture,  has  been  affirmed 
and  enforced  by  the  Federal  courts  of  the  United 
States,  in  recent  adjudications./ 

In  the  cases  of  the  Hiawatha,  the  Oreneha/w,  the 
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Lynchbxirg^  and  others,  many  of  the  claimants  of 
the  captured  property  were  persons  who  had  m^de 
advances  upon  portions  of  merchandize  shipped  on 
board  the  vessels  captured,  and  claimed  a  lien  upon 
the  property,  by  express  agreement,  as  security  for 
the  advances. 

Such  claims  were  held  to  be  inadmissible,  except 
in  the  instance  where  the  bills  of  lading  were  in- 
dorsed to  the  person  making  the  advance,  giving 
to  him  the  actual  right  of  possession  of  the  prop- 
erty, leaving  to  the  shipper  only  a  claim  to  the  sur- 
plus of  proceeds  after  payment  of  advances. 

In  the  case  of  the  Delta^  adjudicated  in  the  New 
York  Federal  court,  citizens  of  Massachusetts 
claimed  a  lien  upon  the  captured  vessel  to  the 
amount  of  JB1,900,  by  virtue  of  a  mortgage  upon 
the  vessel  to  that  amount,  executed  in  Loudon,  by 
the  holder  of  the  legal  title,  and  assigned  to  them. 

The  claim  was  rejected  by  the  eminent  judge, 
who,  in  passing  upon  the  question,  says : 
.  "Preliminary  to  the  question  of  prize  or  no 
prize,  to  be  determined  upon  the  proofs,  is  one  in 
relation  to  the  character  of  the  claim  of  Isaac  and 
Seth  Adams,  and  their  right  to  assert  the  same,  as 
against  the  captors." 

"Although  the  conclusions  to  which  the  court  has 
arrived,  upon  the  main  question,  cannot  be  affected 
by  the  determination  of  that  of  a  mortgagee  of  cap- 
tured property  to  assert  his  mortgage  in  a  prize 
court,  and  demand  that  it  be  paid  out  of  the  pro- 
•  ceeds  of  the  property,  if  condemned,  it  is  neverthe- 
less proper  to  consider  that  question." 

"Charles  W.  Adams  being  the  sole  owner  of  the 
brig,  executed  a  bill  of  sale  to  the  claimant,  Marsh, 
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in  Liverpool^  and  took  back  from  him  a  mortgage 
to  secure  the  pnrchase-money,  for  £1,900  sterling." 

^^  Isaac  and^eth  Adams,  claim  solely  as  the  hold- 
ers and  owners  of  this  mortgage." 

"  Now  there  is,  perhaps,  no  doctrine  better  set- 
tled in  the  law  of  maritime  capture,  than  this — 
that  all  liens  upon  captured  property,  which  are 
not,  in  their  very  nature,  open  and  visible  (like 
that  for  freight  for  enemy  cargo  laden  on  board 
a  neutral  vessel)  are  disregarded  by  prize  courts, 

"The  great  principles  of  international  law  re- 
quire that  no  secret  liens,  no  mortgages,  no  bottom- 
ry bonds,  no  claims  for  repairs,  supplies,  or  ad- 
vances, should  be  allowed  to  cover  and  protect 
private  property  while  sailing  on  the  ocean.  K 
the  door  were  once  opened  for  the  admission  of 
equitable  claims  and  liens,  there  would  be  no  end 
to  discussion  and  imposition,  and  the  simplicity  and  « 

celerity  of  prize  proceedings  would  be  alike  sacri- 
ficed. (^The  Francis^  1  GaU.,  445;  The  Josephine^ 
4  Rob.,  25;  The  Tobago,  5  Rob.,  218;  The  Mem- 
(ma,  6  Rob.,  24 ;  The  Sisters,  5  Rob.,  161.) 

"The  claim,  therefore,  of  the  brothers,  Isaac  and 
Seth  Adams,  is  one  that  cannot  be  regarded  in  this 
court." 

In  the  case  of  the  Areola,  adjudicated  in  the  DIs-  The  ArcoUu 
trict  Court  of  the  United  States  in  Maryland,  the  crstrict  c^St, 
learned  judge,  while  recognizing  the  correctness  of  ^a^r^^^ 
the  doctrine,  allows  the  claim  of  the  mortgagee  of 
the  vessel,  solely  because  his  lien  was  visible. 

In  reviewing  the  cases  in  which  liens  upon  cap- 
tured property  have  been  disallowed,  'the  learned 
judge  says :  .      i 

"Now  these  were  all  secret  liens,  of  which  the 
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captors  could  learn  nothing  when  they  made  the 
capture,  and  depending  for  their  existence  upon  the 
different  laws  of  different  countries.  •  The  difficul- 
ties which  the  examination  of  such  claims  would 
impose  upon  the  prize  courts  in  deciding  upon 
them,  have  excluded  such  claims  from  their  consid- 
eration. But  do  these  considerations  apply  to  the 
case  of  a  mortgage,  regularly  recorded  under  the 
act  of  Congress  of  July  29th,  1850,  and  indorsed  on 
the  certificate  of  enrolment  ?  Our  act  of  Congress 
does  not  require  the  mortgage  or  memorandum 
thereof,  to  be  indorsed  on  the  vessel's  register  or 
enrolment,  as  the  statute  of  6  Geo.  IV.,  eh.  20, 
and  subsequent  British  statutes  do.  But  it  was 
done  in  this  case,  and  it  is  a  practice  that  should  be 
followed  in  similar  cases.  It  notifies  the  captors, 
immediately  on  inspection  of  the  ship's  papers,  that 
there  is  an  interest  in  the  vessel,  vested  in  parties 
friendly  to  the  government,  and  puts  them  to  their 
election  whether,  under  such  circimistancea,  they 
will  proceed  in  the  capture." 

Upon  this  ground  the  claim  was  allowed,  upon 

terms,  as  to  costs. 

The  Amy  War-     In  the  case  of  the  Amy  Warwick^  on  the  claim  of 

^  John  l!^  John  L.   PhippSj  &  Co.y   decided  in   the    United 

^fcoti?*  S***^s  District  Court  for  the  District  of  Massachu- 

setts,  the  learned  judge,  in   applying  the  law  in 

relation   to  liens  upon  captured  property,   takes 

occasion  to  declare  the  distinction  between   such 

liens  as  may  be  upheld  in  a  court  of  prize,  and  such 

as  cannot  be  protected,  which  seems  to  cover  the 

whole  ground. 

He  says:  "The  counsel  for  the' captors  contend 
that  the  claimants  had  only  a  lien  on  this  cargo, 
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and  that  liens  will  not  be  protected  or  regarded  in 
a  prize  court.  This  position  is  sustained  by  the 
authorities  as  to  certain  kinds  of  liens.  The  extent 
of  this  doctrine  and  the  reasons  on  which  it  is 
founded,  are  stated  by  the  Supreme  Court,  in  The 
FrandSj  8  Cranch,  418.  It  is  there  said  that  ^  cases 
of  liens  created  by  the  mere  private  contract  of  in- 
dividuals, depending  upon  the  diflterent  laws  of 
diflterent  countries,  are  not  allowed,  because  of  the 
difficulties  which  would  arise  in  deciding  upon 
them,  and  the  door  which  would  be  open  to  fraud.' 
Similar  reasons  are  given  by  Lord  Stowell,  in  The 
Marianrui^  6  Bob.,  25,  26,  and  in  several  other 
cases.  These  reasons  are  especiaUy  applicable  to 
latent  liens  created  under  local  lawa  They  do  not 
reach  the  case  now  before  the  court.  This  coffee 
was  purchased  by  the  claimants  at  Rio,  and  shipped 
by  them  on  board  this  brig  under  a  bill  of  lading, 
by  which  the  master  was  bound  to  deliver  it  to 
their  order,  and  they  ordered  it  to  be  delivered  to 
J.  L.  Phipps  <fe  Co.,  that  is,  to  themselves.  They 
then  retained  the  legal  title,  and  the  possession  of 
the  master  was  their  possession.  Being  the  legal 
owners  of  the  property,  they  caw»  hardly  be  said  to 
have  a  lien  upon  it ;  a  lien  being  in  strictness  an 
incumbrance  on  the  property  of  another.  Their 
real  character  was  that  of  trustees  holding  the  legal 
title  and  possession  with  a  right  of  retention  until 
their  advances  should  be  paid. 

"  In  The  Fram/yis  and  many  other  cases  it  is  held 
that  the  lien  of  a  neutral  carrier  for  the  freight  of 
enemy's  goods,  is  upon  capture  to  be  allowed.  The 
general  doctrine  seems  to  be  that  wnere  a  neutral 
haatijtismre;  where  he  is  in  possession  with  a 
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right  of  retention  until  a  certain  amount  is  pud  to 
lum,  the  captor  takes  cum  oners  and  must  allow 
the  amount  of  such  right.  But  where  the  neutral 
has  merely  a  jris  ad  reniy  which  he  cannot  enforce 
without  the  aid  of  a  court  of  justice,  his  claim  will 
not  be  recognised  by  a  prize  court  {Tfte  TobagOj 
6  Rob.,  218-)" 
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CHAPTER  IV. 

Of  THsr  Sights  of  BsLLiGEBEinB  to  Intebfebe  with 
EACH    otheb's  Commebce,  anb  Captube   each. 

OTHEb's   PbOPBETY ^AND    HEBEHf  OF    EmBABQO 

OF  Letiebs  op  Mabque  and  Repbisal— of  Cap- 
tube    AND    JoINT-CaPTUBE    AND    ReCAPTUBE— OF 

Postliminium  and  Mtt.ttaby  Salvage. 

A  BEMABK  attributed  to  the  king's  advocate  in 
the  early  case  of  Potts  vs.  Bell^^  that  "  there  is  no 
such  thing  as  a  war  for  arms  and  a  peace  for  com- 
mcTce,"  has  since  been  adopted  by  the  elementary 
writers,  us  a  happy  statement  of  an  axiom  in  the 
law  of  nations.  * 

The  commerce  of  the  enemy  has,  in  aU  ages,  been  ^he  «»»"   ' 
regarded  as  the  legitimate  prize  of  war.  enemy  the  le- 

The  character  and  effects  of  what  are  considered  ti^ 
the  several  rights  of  war  relative  to  hostile  com- 
merce, will  form  the  subject  of  this  chapter. 

As -a  starting  point,  it  wiU  be  instructive  to  con- 
sider the  great  leading  principles,  as  they  have  been  heading  p^ 
laid  down  by  the  early  authoritative  writers,  as  ^^^L  na- 
forming  the  basis  of  the  existing  law  of  nations.       ^^^^  ^^' 

"  A  state,  taking  up  arms,"  says  Grotius,*  "  in  a 
just  cause,  has  a  double  right  against  her  enemy — 
first,  a  right  to  obtain  possession  of  her  property 
withheld  by  the  enemy,  to  which  must  be  added 
the  expenses  incurred  in  the  pursuit  of  that  object 
— ^the  charges  of  war  and  the  reparation  of  damages 
— for,  were  she  obliged  to  bear  those  expenses  and 

*  8  Tenn  Bep.,  548.  *  Orotiiis,  B.  ILL,  o.  vL 
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losses,  site  would  not  ftilly  recover  her  property  new 
obtalh  her  due.  Secondly,  she  has  a  right  to  weak- 
en her  enemy,  in  order  to  render  him  incapable  of 
supporting  his  unjust  violence,  a  right  to  deprive 
him  of  the  means  of  resistance. 

"  Hence,  as  from  this  source  originate  all  the  rights 
which  war  gives  us  over  things  belonging  to  the 
enemy,  we  have  a  right  to  deprive  him  of  his  por 
sessions — of  every  thing  which  may  augment  Lis 
strength  and  enable  him  to  make  war.  This,  every 
one  endeavors  to  accomplish  in  the  manner  most 
suitable  to  him.  Wlienever  we  have  an  opportn- 
nity,  we  seize  on  the  enemy's  property,  and  convert 
it  to  our  own  use,  and  thus,  besides  diminishing 
the  enemy's  power,  we  augment  our  own,  and  ob- 
tain at  lea^  a  partial  indemnification  or  equivalent 
either  for  what  constitutes  the  subject  of  the  war, 
or  for  the  expenses  and  losses  incurred  in  its  prose- 
cution— ^in  a  word,  we  do  ourselves  justice." 

Professor  Martens,  of  Gottingen,  in  his  "Sum- 
mary of  the  Law  of  N^tions,"^  makes  the  following 
condensation  of  the  elementary  doctrines:  "The 
conqueror  has  a  right  to  seize  on  the  property 
of  the  enemy,  whether  movable  or  immovable. 
These  seizures  may  be  made ;  1st,  in  order  to  ob- 
tain what  he  demands  as  his  due  or  equivalent; 
2d,  to  defray  the  expenses  of  the  war ;  3d,  to  force 
the  enemy  to  an  equitable  peace;  4th,  to  deter 
him,  or  by  reducing  his  strength,  to  hinder  him, 
from  repeating,  in  ftiture,  the  injuries  which  have 
been  the  cause  of  the  war.  And,  with  this  last 
object  in  view,  a  power  at  war  has  a  right  to  de* 

•  Marten's  lib.  VIH.,  c.  iiL,  §  9, 
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stroy  the  possessions  and  property  of  the  enemy, 
for  the  express  purpose  of  doing  him ,  mischief. 
However,  the  modem  laws  of  war  do  not  permit 
the  destruction  of  any  thing,  except,  Ist,  such 
things  as  the  enemy  cannot  be  deprived  of  by  any 
other  means  than  those  of  destruction,  and  which 
it  is  at  the  same  time  necessary  to  deprive  him  of; 
2d,  such  things  as,  after  being  taken,  cannot  be 
kept,  and  which  might,  if  not  destroyed,  strengthen 
the  enemy;  3d,  such  things  as  cannot  be  pre- 
seiTcd  without  injury  to  the  military  operations. 
To  all  these  we  may  add,  4thly,  whatever  is  de- 
stroyed by  way  of  retaliation." 

The  subject  of  the  belligerent  right  of  the  de- 
struction or  confiscation  of  the  property  of  the  en- 
emy, acquires  a  peculiar  interest  in  its  connection 
with  the  insurrection  against  the  government  of  the 
United  States,  raised  by  certain  malcontents  in  the 
southern  portion  of  the  country,  and  in  its  applica- 
tion to  the  negroes  held  as  slave  property  by  a  small 
portion  of  the  people  in  the  insurgent  territory. 

The  solution  of  this  question  assumes  a  moment- 
ous importance,  when  it  is  considered  in  connection 
with  the  obvious  and  imperative  duty  of  the  gov- 
ernment, in  the  suppression  of  a  rebellion,  which, 
in  any  event  must  involve  a  pecuniary  loss  of 
many  millions  to  the  people,  and  may  entail  a  loss 
of  greater  magnitude  than  the  ^lighest  estimated 
value  of  the  entire  negro  population  held  as  slave 
property — to  remove  all  possible  ground  or  occa- 
sion  for  ftiture  domestic  commotion,  from  the  same 
real  or  pretended  cause. 

It  would  be  out  of  place,  in  a  work  of  this  char- 

11 
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after,  to  enter  into  a  discussion  of  the  subject 
either  in  its  moral  aspects,  or  as  one  of  political 
expediency. 

In  its  legal  bearings,  it  has  been  recently  statad 
with  much  brevity,  but  with  great  ability  and  pre 
cision,  by  the  learned  and  distinguished  jurist  who' 
so  worthily  succeeds  the  late  Mr.  Justice  Story  ir 
the  Dane  professorship  of  law,  in  the  university 
at  Harvard. 

We  are  permitted  to  extract  this  statement  fix>ni 
a  lecture  lately  delivered  by  Professor  Parsons  in 
the  course  of  his  professorial  duties : 

"  Many  of  you  have  a^ked  of  me  what  would  be 
the  law  or  the  legal  rights  which  an  army,  advanc- 
ing by  order  of  the  President  into  a  state  in  organ- 
ized rebellion,  would  carry  with  it,  as  to  the  slaves 
I  will  endeavor  to  answer  this  question. 

"In  the  first  place,  that  army  must  have  the 
rights,  and  all  the  rights  of  war.  Because,  if  a 
state  puts  itseK  into  that  position  with  reference  to 
th(t  United  States,  the  government  of  the  United 
States  must  necessarily  accept  that  position  while 
carrying  on  the  conflict,  although  the  general  gov- 
ernment prosecute  the  war  with  no  desire  of  sub- 
jugation, but  only  for  the  purpose  of  bringing  that 
state  back  to  its  original  position. 

"  There  are  four  ways  in  which  that  army  might 
deal  with  slaves.  One  is,  to  seize  and  use  them  in 
its  military  labors,  That  they  might  do  this,  seems 
to  me  as  certain  as  that  they  might  seize  horses  or 
oxen  to  draw  their  wagons,  or  shovels  to  dig  their 
trenches.  How  far  compensation  should  be  made 
must  depend  upon  circumstancea  It  is  a  comniou 
opinion  that  civilization  has  so  far  mitigated  war, 
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that  it  is  no  longer  one  of  the  laws  of  waa-  that  an 
invading  army  may  seize,  use,  or  destroy  private 
property.  This  is  a  mistake,  according  to  all  the 
authorities  on  the  law  of  nations.  It  is  undoubted- 
ly true,  however,  that  the  modern  usages  and  pro- 
prieties of  war — ^and  there  are  such  things — ^would 
justify  the  exercise  of  this  right  only  on  the  ground 
of  military  necessity. 

"  The  second  way,  is  to  receive  and  ha^bo^  all  run- 
away slaves.  And  the  third  is  but  a  step  further 
in  the  same  direction,  although  it  may  seem  to  be 
a  wide  step :  it  is  to  liberate  them,  not,  as  it  were, 
passively,  but  by  proclamation,  or  other  active 
measures.  As  a  matter  of  law,  I  have  not  the  least 
doubt  of  the  right  of  an  invading  army  to  do  this.^ 
It  would,  regarded  as  a  mere  question  of  law,  stand 
on  the  footing  of  a  destruction  of  private  property 
iu  an  enemy's  coimtry ;  and  like  that,  it  would  be 
an  unquestionable  right ;  but  if  the  usages  of  war 
were  to  govern  it,  it  would  be  a  right  to  be  exer- 
cised only  as  a  military  necessity,  and  for  the  pur- 
poae  of  weakening  the  enemy,  and  lessening  his 
means  of  attack  or  resistance.  And  the  existence 
of  this  necessity  must  be  determined  by  the  com- 
manding officer,  or  by  the  supreme  authority  at 
home,  in  view  of  all  the  circumstances  of  the  case. 
Should  there  be  a  war  between  two  slave  statea 
say  Georgia  and  South  Carolina,  and  Georgia  should 
invade  South  Carolina,  I  have  no  doubt  that  the  in- 
vading forces  might  and  would  claim  and  possess 
the  right  to  exercise  these  means  of  weakening 
their  enemy,  if  they  thought  proper. 

*'  The  fourth  way  of  dealing  with  slaves  would 
be  to  put  weapons  into  their  hands  and  incite  them 

*  Vide  Appendix,  No.  iz. 
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to  armed  insturection.  If  any  such  right  as  tb*!- 
can  ever  exist,  it  can  only  spring  from  the  extremest 
necessity,  and  from  a  condition  of  things  which  h 
would  be  difficult  and  painfiil  to  imagine.  With 
my  understanding  of  what  an  armed  servile  insur 
rection  must  be,  I  may  illustrate  my  view  of  the 
law  thus.:  an  army  which  invested  a  city  that  wa^ 
supplied  with  water  by  a  stream  flowing  into  it 
would  have  a  military  right  to  cut  off  the  stream 
and  so  reduce  the  city  to  submission.  But  it  would 
have  no  right,  military  or  other,  to  poison  the  watera 
There  seems  to  me,  as  matter  of  law,  a  good  test 
for  this.  The  commander  of  an  invading  army 
might  certainly,  as  a  military  necessity,  liberatt' 
the  slaves  and  make  any  use  of  them  which  he 
could  make  of  his  own  soldiers,  but  nothing  more. 
'^  Questions  of  a  moral  nature,  and  others  of  ex- 
pediency, gather  around  this  topic  of  the  treatment 
of  slaves  by  an  invading  force,  I  have  avoided  all 
reference  to  them,  not  because  I  am  insensible  to 
their  existence  or  force.  But  it  is  my  business  here 
to  speak  to  you,  as  well  as  I  can,  of  the  law,  and  I 
believe  I  can  speak  of  it  more  accurately,  if  I  speak 
only  of  the  law." 

The  first  mode  which  we  shall  consider,  and  usu- 
ally the  first  in  order  of  time,  upon  the  breaking 
out  of  a  war,  in  which  a  belligerent  proceeds  to 
assail  the  commerce  of  the  enemy,  is  by  what  is 
JJjJ^  ^^  called  an  embargo — ^the  purpose  and  effect  of  which 
is,  to  detain  vessels  in  the  ports  where  they  may  be 

lying- 
There  are  two  kinds  of  embargoes ;  and  although 
each  is  an  act  of  hostility  designed  to  weaken  the 
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commerce  of  the  enemy,  they  have  been  distin-^^®  ^^ 
guished  by  designating  the  one  as  warlike,  as  oper- 
ating directly  upon  the  vessels  of  the  enemy;  and 
the  other  as  civil,  as  operating  upon  those  of  the 
citizens  or  subjects  of  the  nation  proclaiming  the 
embargo. 

Vattel  says  :^  "  The  sovereign  can  neither  detain 
the  persons  nor  the  property  of  those  subjects  of 
the  enemy  who  are  found  within  his  dominions  at 
the  time  of  the  declaration ;  they  came  into  his 
country  imder  the  public  faith.  By  permitting 
them  to  enter  and  reside  in  his  territories,  he  tacitly 
promised  them  full  liberty  and  security  for  theii* 
return ;  he  is,  therefore,  bound  to  allow  them  a 
i-easonable  time  for  withdrawing  with  their  effects, 
and  if  they  stay  beyond  the  term  prescribed,  he 
has  a  right  to  treat  them  as  enemies — ^as  unarmed 
enemies,  however.  But  if  they  are  detained  by 
an  insurmountable  impediment^  as  by  sickness,  he 
must  necessai'Uy  and  for  the  same  reason,  grant 
tbem  a  sufficient  extension  of  the  term.  At  pres- 
ent, so  far  from  being  wanting  in  this  duty,  sov- 
ereigns carry  their  attentions  to  humanity  still  fur- 
ther, so  that  foreigners  who  are  subjects  of  the 
state  against  which  war  is  declared,  are  very  fre- 
quently allowed  full  time  for  the  settlement  of 
their  affairs.  This  is  observed  in  a  particular  man- 
ner with  regard  to  merchants,  and  the  case  is,  more- 
over, careftilly  provided  for  in  commercial  treaties." 

It  would,  on  first  consideratibn,  appear  that  the  ^"^^^j™  p™^ 
rule  of  justice  and  public  faith  thus  laid  down  by  bmgo. 
Vattel,  was  violated  by  the  modem  practice  of  the 

'  lib.  m.,  c.  i.,  §  68. 
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imposition  of  embargoes  upon  the  commencement 
of  hostilities;  but  it  must  be  remembered  that 
declarations  of  war,  under  the  present  law  of  na 
tions,  are  not  merely  the  formal  notification  of  hos- 
tilities. There  are  always  preceding  acts  of  a  hos- 
tile character,  which,  to  some  intents,  are  deemed 
to  be  equivalent  to  formal  declarations ;  these  acts 
may  be  subsequently  satisfactorily  explained,  and 
by  a  reconciliation  be  annulled.  When  therefore, 
a  nation  receives  certain  injuries  from  another,  for 
which  she  can  see  no  prospect  of  redress,  she  is 
forced  to  regard  such  injuries  as  tantamotint  to  a 
declaration  of  hostilities,  and  therefore  proclaims 
an  embargo  upon  the  commerce  of  the  offending 
state  then  lying  within  her  ports,  in  order  to  in- 
demnify herself  in  the  only  way  in  which,  perhaps, 
it  may  be  possible  for  her  to  obtain  indemnification 
at  all.  In  such  cases,  the  hostile  property  which 
comes  to  her  possession  after  the  commission  of 
the  injurious  acts,  may  very  justly  be  regarded  as 
having  so  come  after  the  declaration  of  hostilities, 
although  there  may  have  been  no  formal  notifica- 
tion or  declaration  of  war. 
(^ration  and  Upou  this  right  of  scizurc.  Under  such  an  implied 
bargo.  declaration  of  hostilities,  and  upon  the  effect  of 

such  seizure,  in  the  event  of  an  adjustment  of  diffi- 
culties, before  any  formal  declaration  is  made.  Lord 
Stowell  makes  some  instructive  comments,  in  a  case 
before  him,  in  which  the  subject  was  involved.^ 

In  that  case,  an '  embargo  upon  Dutch  property 
had  been  declared  by  Great  Britain,  prior  to  any 
formal  or  open  declaration  of  war  against  Holland; 

>  The  Boedas  Lwi,  5  Rob.,  246. 
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but  after  the  commission  of  certain  acts  of  injustice 
by  that  government,  as  were  regarded  equivalent, 
in  their  hostile  character,  to  a  declaration  of  war 
against  Great  Britain.  The  formal  declaration  of 
war,  which  was  subsequently  made,  was  held  to 
have  a  retrospective  eflfect,  as  rectifying  and  confirm- 
ing whatsoever  had  been  done  pursuant  to  the 
embargo,  ordered  in  consequence  of  the  implied 
declaration. 

"  The  seizure,"  says  the  learned  judge,  ^*  was  at 
first  equivocal;  and  if  the  matter  in  dispute  had 
terminated  in  a  reconciliation,  the  seizure  would 
have  been  converted  into  a  mere  civil  embargo,  so 
termed. 

"  That  would  have  been  the  retroactive  effect  of 
that  course  of  circumstances.  On  the  contrary, 
if  the  transactions  end  in  hostility,  the  retroactive 
effect  is  directly  the  other  way.  It  impresses  the 
direct  hostile  character  upon  the  original  seizure. 
It  is  declared  to  be  no  embargo.  It  is  no  longer 
an  equivocal  act,  subject  to  two  interpretations. 
There  is  a  declaration  of  the  animus  by  which  it  is 
done;  that  it  was  done  hostili  animo^  and  is  to  be 
considered  as  a  hostile  measure  ah  initio.  The 
property  taken  is  liable  to  be  used  as  the  property 
of  trespassers,  ah  initio^  and  guilty  of  injuries 
which  they  have  refused  to  redeem  by  any  alteration 
of  their  measures.  This  is  the  necessary  course,  if 
no  compact  intervenes  for  the  restitution  of  the 
property  taken  before  a  formal  declaration  of  hos- 
tilities." In  another  case,^  the  same  learned  judge 
observed :  "  Actual  hostilities  are  not  to  be  reckoned 

*  The  HersUlder,  1  Rob.,  114. 
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merely  ft'om  the  date  of  the  declaration,  but  such  dec- 
laration has  been  applied  with  a  retroactive  force." 

There  is  no  doubt  that  embargo,  as  practised  in 
modem  times,  is  sancti6ned  by  the  uniform  usage 
of  nations. 

It  substantially  conforms  to  that  practised  by 
the  Syracusans  in  the  time  of  Dionysus  the  Elder 
(which  Mr.  Mitford,  in  his  History  of  Greece,  cxjn- 
siders  a  gross  violation  of  the  law  of  nations),  who, 
having  declared  war  against  Carthage,  at  once 
seized  the  effects  of  Carthaginian  traders  in  their 
warehouses,  and  Carthaginian  vessels  in  their  har- 
bors, and  then  sent  a  herald  to  Carthage  to  nego- 
tiate. 

This  act  of  the  Syracusans  is  not  distinguishable 
fi*om  the  ordinary  practice  of  Great  Britain,  as 
declared  by  Lord  Mansfield  :^  "  Upon  the  declara- 
tion of  war  or  hostilities,  all  the  ships  of  the  ehemy 
are  detained  in  our  ports,  to  be  confiscated  as  the 
property  of  the  enemy,  if  no  reciprocal  agreement 
is  made." 

aya  embai^       The  consideration  of  the  subject  of  civil  embar- 
^'  goes,  as  they  are  called,  would  be  apart  from  the 

purpose  of  this  treatise.  It  is  suflicient  here  to  say, 
that  the  authority  of  the  government  to  enforce  an 
embargo  upon  the  ships  and  merchandise  of  its 
citizens  and  subjects,  has  been  made  a  subject  of 
grave  discussion,  both  in  the  United  States  and  in 
Great  Britain.  "  The  civil  embargo,"  says  Beawes,' 
"  is  laid  on  ships  and  merchandise  in  the  ports  of 
this  kingdom  by  virtue  of  the  king's  proclamation, 

'  Lindo  v».  Rodney^  Doug.,  613.       *  Lex  Mercatoria,  L'7l. 
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and  is  strictly  legal,  when  the  proclafflation  doea 
not  carUra/vens  the  ancient  laws^  or  tend  to  estabUsh 
new  ones^  but  only  to  enforce  the  execution  of  such 
laws  as  are  already  in  being,  in  such  manner  as  the 
king  shall  judge  necessary."  The  same  doctrine,  with 
the  nice  qvAMjkations^  is  laid  down  by  Blackstona^ 

But  it  has  been  held  that  a  civil  embargo  cannot 
be  enforced  upon  British  ships  in  a  foreign  port, 
unless  by  the  consent  of  the  nation  to  which  that 
port  belongs ;  for  the  reason  that  such  an  embargo 
would  operate  to  the  prejudice  of  the  rights  of 
neighboring  nations,  which  cannot  lawfully  be  dis- 
turbed, however  much  such  an  act  might  operate 
for  the  benefit  of  the  nation  seeking  to  enforce  it.* 

Whether  the  civil  embargo  imposed  by  the  Con-  The  embax^ 
gress  of  the  United  States  in  1807  was  sanctioned  unfted  sLt^ 
by  the  constitution  of  the  government,  was  made  a  ^^3^®°^ 
subject  of  much  learned  discussion  in  the  federal 
tribunals  at  that  time,  and  of  much  angry  contro- 
versy in  the  political  assemblages  of  the  people. 

It  is  certain,  that  without  in  any  manner  accom-  its  oppressiTe 
plishing  the  hostile  purpose  towards  Great  Britain,  wmmeT^  *^^ 
which  led  to  its  adoption,  it  inflicted  injuries  upon  *^®  °**^^°- 
the  commerce  of  the  northern  and  eastern  states  of 
the  Union,  of  a  tenfold  greater  severity  than  all  the 
combined  injuiies  received  by  the  southern  states, 
in  consequence  of  an  insufficient  protection  of  their 
peculiar  property.  It  was  contended  that  the  power 
conferred  upon  Congress  to  regulate  commerce,  did 
not  carry  with  it  the  power  to  destroy,  to  put  an 

*  Blackstone's  Com.,  L,  7 ;  vide  also  4  Mod,  177 ;  Skinner,  98 ; 
1  Sclkcld.  32. 
'  The  Obtrude,  2  Rob.,  211. 
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end  to  oommerce  altogether.  That  regulation  vra> 
a  guidance,  a  control,  an  establishment  of  rules  for 
the  government  of  commerce,  and  not  the  power  ot 
extinguishing  it  absolutely  and  without  limitaticnj 
of  time.  But  the  people  whose  interests  were  in- 
w^n^^wl  ^  vaded  by  this  measure  of  the  government,  the  tlum- 
nounced  con-  sauds  and  hundreds  of  thousands  who  were  utttrl} 
the  courts,  impoverished  and  beggared  by  its  results,  did  uot 
nullify  the  law — ^they  did  not  rebel  against  the 
government — ^they  did  not  seize  upon  the  puMie 
property — they  did  not  trample  upon  the  constiti> 
tion  and  the  insignia  of  their  common  country,  and 
undertake  to  erect  themselves  into  a  sepai-ate  tx>n- 
federacy.  They  referred  the  question  to  the  solemn 
decision  of  the  federal  tribunals ;  and  when  those 
tribunals  pronounced  the  enlbargo  act  constitu- 
tional, they  acquiesced  in  that  decision.  The  giv^i 
commercial  interests  of  the  United  States  believed 
the  embargo  act  to  be  unconstitutional,  clearly,  pal- 
pably so;  but  they  did  not  seek  to  take  the  law 
into  their  own  hands,  ^^  because  they  did  not  wish  U> 
bring  about  a  revolution  nor  to  break  vp  the  TJniov7 
They  saw  that  "between  submission  to  the  decisicms 
of  the  constituted  tribunals,  and  revolution  or  dis- 
union, there  was  no  middle  ground,  no  ambiguou< 
condition,  no  half  allegiance  and  half  rebellion." 

The  principle  upon  which  the  law  of  nations  i-e- 

cognizes  the  right  of  a  sovereign  state  to,  impose  a 

wai'like  embargo,  forms  the  basis  of  what  are  ca!le<l 

rept^als. 

Reprisals  gen-      "  Reprisals,'"  says  Vattel,  "  are  used  between  n*}- 

•'*^^'  tion  and  nation,  in  order  to  do  themselves  justice, 

»  Vattel,  B.  II.,  c.  xviiL,  §  342. 
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xrhen  they  cannot  otherwise  obtain  it.    If  a  nation  j^^.^^^* 
has  taken  possession  of  what  belongs  to  another,  if  wrongn. 
y-hie  refiises  to  pay  a  debt  or  repair  an  injury,  or  to 
give  adequate  satisfaction  for  it,  the  latter  may  seize 
something  belonging  to  the  former,  and  apply  it  to 
her  own  advantage,  till  she  obtains  payment  of  what 
may  "be  due  to  her,  together  with  interest  and  dam- 
ages, or  keep  it  as  a  pledge  till  she  has  received 
ample  satisfaction.     In  the  latter  case,  it  is  rather  a 
?^toppage  or  seizure,  than  a  reprisal — ^but  they  are 
fi'equently  confounded  in  common  language.     The 
effects  thus  seized  are  preserved  while  there  is  any 
hope  of  obtaining  satisfaction  or  justice.     As  soon 
as  that  hope  disappears,  they  are  confiscated  and 
then  the  reprisals  are  accomplished.    If  the  two  na- 
tions, upon  this  ground  of  quarrel,  come  to  an  open 
rupture,  satisfaction  is  considered  as  refused,  jfrom 
the   moment  war  is   declared  or  hostilities  com- 
menced, and  then  also  the  effects  seized  may  be 
confiscated." 

"  Li  reprisals,"  continues  the  same  author,  "  we 
seize   on  the  property  of  the  subject,  just  as  we 
would  on  that  of  the  state  or  sovereign.     Every 
thing  that  belongs  to  the  nation  is  subject  of  repri- 
sals whenever  it  can  be  seized,  provided  it  be  not  a 
deposit  intrusted  to  the  public  faith.     As  it  is  only 
in  consequence  of  that  confidence  which  the  propri- 
etor has  placed  in  the  good  faith  of  the  government 
that  such  a  deposit  happens  to  be  made,  it  ought 
to  be  respected  even  in  open  war — such  is  the  con- 
duct observed  in  England  and  elsewhere,  with  re- 
spect to  the  money  which  foreigners  have  placed  in 
the  public  fiinds." 
The  sovereign  or  supreme  power  of  a  nation  is 
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alone  vested  with  the  authority  of  making  or  otdo^ 
ing  reprisals.  Thia  is  the  universal  rule  of  all  cir- 
ilized  communities.  It  is  not  doubted  that  the 
right  to  authorize  reprisals,  exists  as  well  for  the 
redress  of  wrongs  inflicted  upon  the  citizen  of  a 
state,  as  upon  the  state  itsel£ 

Commissions,  or  letters  of  marque,  however,  to 
secure  individual  redress,  are  rarely  issued,  and 
nev^r  but  in  a  case  of  undoubted  and  flagrant 
wrong.  Upon  this  interesting  question,  the  re- 
marks of  Viscount  Palmerston,  made  in  the  Brirish 
Parliament  in  184Y,  upon  the  motion  of  Lord 
George  Bentnick  for  the  "adoption  of  such  meas- 
ures as  might  secure  for  the  British  holders  of  un- 
paid Spanish  bonds,  redress  from  the  government 
of  Spain,"  are  particularly  instructive.     He  said  : 

"  My  noble  friend  has  quoted  passages  from  the 
law  of  nations,  laying  down  the  doctrine  that  one 
government  is  entitled  to  enforce  from  another,  re- 
dress for  all  wrongs  done  to  the  subjects  of  the 
government  making  the  application  for  redress,  and 
that  if  redress  be  denied,  it  may  justly  be  obtained 
by  reprisals  from  the  nations  so  refusing.  I  fully 
admit  to  this  extent,  the  principles  which  my  noble 
friend  has  laid  down.  At  the  same  time,  I  am  sure 
the  house  will  see  that  there  may  be  a  difference 
and  distinction  drawn  in  point  of  expediency,  and 
in  point  of  established  practice,  as  to  the  applica- 
tion of  an  indisputable  principle  to  particular  and 
different  cases.  Now,  if  the  government  of  Spain 
had,  we  will  say,  for  example,  violently  seized  tlie 
property  of  British  subjects,  this  country  b(Miig  on 
terms  of  amity  with  Spain,  under  treaties,  no  man 
will  for  a  moment,  hesitate  in  declaring,  that  it 
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\s  ould  be  the  duty  of  this  government  to  enforce 
lodiess.     In  the  same  manner,  in  any  transaction 
tkat   is  founded  on  mutual  compact  between  two 
g.)v'ernment8,  iu  any  transaction  that  is  founded  on 
tlie  pre>rious  sanction   of  the  government,  whose 
subject  is  the  complainer,  in  any  case  of  that  sort, 
it  has  been  the  practice  of  Great  Britain  to  demand 
and  insist  upon  redress.     Again,  if  any  act  of  in- 
justice in  the  prosecution  of  trade  and  commerce, 
V)c^  inflicted  on  British  subjects,  there  can  be  no  ques- 
tion as  to  the  course  which  this  country  ought  to 
pursue.     But  a  distinction  has  always  been  drawn 
Ijetween  the  ordinary  transactions  of  British  sub- 
jects with  the  subjects  of  other  countries,  and  the 
transactions  of  British  subjects  with  the  govem- 
ment«  of  other  countries.     When  a  British  subject, 
engaged  in  trade  with  a  foreign  country,  sustains  a 
loss,  his  first  application  is,  to  the  law  of  that  coun- 
tiy  for  redress.     If  that  law  is  not  properly  admin- 
istered in. his  case,  then  the  British  government 
steps  in  and  demands,  either  that  the  law  shall  be 
properly  dealt  out,  or  that  redress  shall  be  given  by 
the  government  of  that  state.     It  is  to  the  advan- 
tage of  this  country  to  encourage  commercial  deal- 
ings with  foreign  countries — but  I  do  not  know 
that  it  is  to  the  advantage  of  this  country  to  give 
great  encouragement  to  British  subjects  to  invest 
their  capital  in  loans  to  foreign  countries.     I  think 
it  is  inexpedient,  for  many  reasons,  that  that  course 
should  be  pursued.     It  exposes  British  subjects  to 
loss  from  trusting  governments  that  are  not  trust- 
worthy ;  and  if  this  principle  were  adopted  as  a 
guide  for  the  practice  of  British  subjects,  that  the 
payment  of  such  loans  should  be  enforced  by  the 
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arms  of  England,  it  would  place  the  British  nati :. 
in  the  situation  of  being  always  liable  to  be  in 
volved   in   serious  disputes  with   foreign    govti^ 
ments,  in  matters  with  regard  to  which  the  Britisi 
government  of  the  day  might  have  had  no  oppor- 
tunity of  being  consulted,  or  of  giving  an  opinim 
one  way  or  the  other.     Although  I  entreat  tie 
house,  upon  grounds  of  public  policy,  Bot  to  im 
pose  at  present,  upon  her  majesty's  government 
the  obligations  sought  to  be  thrown  upon  them, 
yet  I  would    take  this  opportunity  of  wamiiu: 
foreign  governments,  who  are  the  debtors  to  Brit- 
ish subjects,  that  the  time  may  come,  when  ih^ 
house  will  not  sit  patient  under  the  wrongs  ana 
injuries  inflicted  upon  the  subjects  of  this  countrr. 
"  I  warn  them  that  the  time  may  come,  when  tbe 
British  nation  will  not  see  with  tranquillity  the 
sum  of  £150,000,000  due  to  British  subjects,  anJ 
the  interest,  not  paid — and  I  must  warn  them,  thai 
if  they  do  not  make  proper  efforts,  adequately  t4« 
fulfil  their  engagements,  the  government  of   thk 
country,  whatever  men  may  be  in  oflice,  may  be 
compelled,  by  the  voice  of  public  opinion,  and  by 
tbe  votes  of  Parliament,  to  depart  from  that  which 
has  hitherto  been  the  established  practice  of  Eng- 
land, and  to  insist  upon  the  payment  of  debts  due 
to  British  subjects.     That  we  have  the  means  of 
enforcing  J;he  rights  of  British  subjects,  I  am  not 
prepared  to  dispute.      It  is  not  because  we  are 
afraid  of  these  states,  or  all  of  them  put  together, 
that  we  have  refrained  from  taking  the  steps  to 
which  my  noble  friend  would  urge  us.     England,  J 
trust,  will  always  have  the  means  of  obtaining  juv 
tice  for  its  subjects  from  any  country  on  the  face  of 
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the  earth.  But  this  is  a  question  of  expediency, 
and  not  a  question  of  power.  Therefore  let  no 
foreign  country,  which  has  done  wrong  to  British 
subjects,  deceive  itself  by  a  false  impression,  either 
that  the  British  nation  or  the  British  Parliament 
will  ever  remain  patient  under  wrong,  or  that,  if 
called  upon  to  enforce  the  rights  of  the  people  of 
England,  the  government  of  England  will  not  have 
ample  power  and  means  at  its  command  to  obtain 
justice  for  them." 

This  principle  is  not  only  fiilly  acknowledged,  ^ifir^t  m- 
but  in  several  instances  it  has  been  acted  upon  by  by  aii  nations. 
the  government  of  the  United  States.     In  the  year  Acted  upon  by 
1834,  it  was  proposed  by  President  Jackson,  as  a  states. 
measure  of  redress  against  France,  on  behalf  of  cit- 
izens of  the  United  States,  having  lawful  claims 
against  that  nation ;  and  again  in  1847,  the  non- 
payment of  debts  due  to  American  citizens  by  the 
republic  of  Mexico  was  made  the  leading  ground 
of  the  war  which  was  carried  on  against  that  nation. 
These  general  reprisals,  for  the  redress  of  individ- 
ual wrongs,  are  considered  by  publicists  as  a  species 
of  hostility,  an  imperfect  war,  and  usually  a  prelude 
to  open  hostilitiea    They  are  experimental  attempts 
to  secure  indemnity  without  an  open  conflict  of 
arms,  which  are  successful  or  otherwise,  according 
to  the  character  of  the  matter  in  dispute,  and  the 
relative  situation,  character,  strength,  and  spirit  of 
the  nations  concerned,^ 

Reprisals  made  by  one  belligerent  of  the  property  Deflnitioii  of 
of  another,  pursuant  to   general   hostilities,   are^^**^ 
denominated  captures. 

*  1  Kent's  Com.,  69,  70. 


17C  OAFTUBBB. 

By  public  and  Captures  are  either  made  by  the  government 
?"^ei8.  *""  vessels-of-war,  or  by  privateers.  The  law  upon  the 
subject  of  captures  is  alike  applicable  to  those 
made  by  ships-of  war  and  by  privateers.  The  final 
disposition  of  the  proceeds  of  a  lawful  captuiv 
varies  under  varying  circumstances,  which  will  bt 
considered  hereafter.  It  is  only  necessary,  in  this 
connection,  to  review  the  subject  as  particularly 
applicable  to  letters  of  marque. 

Privateera.  A  privateer  is  a  vessel,  the  property  of  private 

individuals,  fitted  out  and  equipped  at  their  expense, 
but  specially  commissioned,  by  what  are  denomi- 
nated "  lettei-s  of  marque  and  reprisal,"  with  the 
principal  design  of  attacking  and  seizing  the  vessels 
and  property  of  the  ^nemy ;  but  also  of  preventing 
neutrals  from  carrying  on  an  illicit  trade  with  the 
enemy. 

The  right  of  making  war,  as  we  have  seen,  is  a 
right  appertaining  exclusively  to  the  sovereign 
power  of  the  state ;  and  this  right  necessarily  car- 
ries with  it,  as  an  incident,  that  of  directing  and 
controlling  all  its  operations. 
Their  author-  Private  citizcus  canuot,  of  themselves,  and  without 
f^d  nSte^'  commission  from  the  supreme  power,  take  any  step?^ 
in  relation  to  the  perpetration  of  acts  of  hostility. 

Persons  fitting  out  ships  to  cruise  against  the 
enemy,  acquire  the  property  which  they  capture, 
either  in  whole  or  in  part,  according  to  the  provi- 
sions of  the  contract  made  with  them,  as  a  compen- 
sation for  the  expenses  which  they  incur  and  the 
hazards  which  they  assume ;  and  this  property  they 
acquire  solely  by  virtue  of  the  commissions  froiu 
the  sovereign  power  imder  which  they  saiL 
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Private  citizens  are  tinder  no  legal  obligation  of 
scrupulously  weighing  the  justice  of  a  war,  and 
indeed  have  not  always  the  means  or  opportunity 
to  enable  them  to  do  so ;  they  are,  therefore,  bound  - 
to  rely  upon  the  judgment  of  the  supreme  power 
of  the  nation,  and  may,  doubtless,  with  a  safe  con- 
science, serve  their  country  by  fitting  out  privateers. 
"  But,"  says  Vattel,  "  it  is  an  infamous  proceeding 
on  the  part  of  foreigners,  to  take  out  commissions 
from  a  prince,  in  order  to  commit  depredations  on  a 
nation  innocent  with  respect  to  them.  The  thirst 
of  gold  is  their  only  inducement,  nor  can  the  com- 
mission they  have  received 'efface  the  infamy  of  their 
conduct,  though  it  screens  them  from  punishment."^ 
Formerly,  reprisals  were  considered  lawful,  when 
made  by  a  private  subject  of  a  belligerent  power, 
without  a  commission. 

It  was  not  until  the  fifteenth  century  that  they  Privateers 
were  considered  essential,  and  that  private  citizens  missioned, 
were  forbidden,  without  license,  to  fit  out  vessels  to 
cruise  against  the  enemy.  It  was  about  this  time 
that  laws  to  this  effect  were  passed  by  Germany, 
Prance,  Spain,  and  England.  It  soon  became,  and 
until  late  years  uniformly  continued  to  be,  the 
practice  of  maritime  nations,  to  make  use  of  the 
voluntary  aid  of  individuals  against  their  enemies,  as 
auxiliary  to  the  public  force.  Indeed,  it  is  said  by 
Bynkershoek,  that  the  Dutch  formerly  employed  no 
vessels-of-war  but  such  as  were  owned  by  private 
persons,  and  to  whom  the  government* allowed  a 
portion  of  the  captured  property,  as  well  as  indem- 
nity from  the  public  treasury.    It  was  held  by  Sir 

'  Vattel,  B.  III.,  c  XV.,  §§  223,  220. 
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Matthew  Hale  to  be  an  unlawful  depredataon,  *n  a 
subject,  to  attack  the  enemy's  vessels,  ezcept  in  his 
owa  defence,  without  a  commission. 
Doctrine  of  ,      Xhe  subicct  has  undergone  frequent  discussion  is 

courts  of  Uni-    ,  /.^^         ,    t^   »      •  n«         ic>» 

ted  States  on  the  courts  of  Great  IJntam  and  m  the  bupreme 
this  subject     (j^^^  ^^  ^j^^  United  States ;  and  the  doctrine  of  tk 

law  of  nations  is  considered  to  be,  that  private  citi- 
zens cannot  acquire  a  title  to  hostile  property,  unless 
seized  under  commission ;  but  that  they  may,  never- 
theless, seize  upon  hostile  property  in  their  own 
defence.  If  they  commit  depredations  upon  the 
property  of  the  enemy  without  a  license,  they  act 
upon  their  own  peril,  and  subject  themselves  to 
punishment  by  their  own  country ;  but  the  enemy 
ai'e,  notwithstanding,  precluded  from  treating  them 
as  criminals ;  and  as  respects  the  enemy,  they  vio- 
la te  no  rights  of  capture.^ 
Character  of  fThe  practice  of  cruising  with  private  aimed  ves^ 
St' Is  under  government  commission,  in  other  wol•d?^, 
of  privateering,  which  has  been  heretofore  regarded 
as  a  legitimate  mode  of  destruction  of  the  enemy *> 
commerce,  by  all  maritime  nations,  has  been,  of  late 
years,  arrp,igned  as  subject  to  enormous  al^uses,  as 
an  encouragement  of  the  spirit  of  lawless  depreda- 
tion, or  piracy,  and  as  inconsistent  with  the  humane 
rules  whict  have  been  universally  adopted  in  miti- 
gation of  the  severities  of  modem  warfarej 
Copflidered  in  Earnest  endeavors  have  been  made,  by  many 
the  spiriTof  philanthropic  and  enlightened  persons,  to  procure 
the  age.  ^j^^  entire  abrogation  of  the  system,  as  in  conflict 
^>vith  the  liberal  spirit  of  the  age. 

'  The  ffaase,  1  Rob.,  286;  The  Rebecca,  1  Rob.,  227;  The 
Amor  Parentum,  1  Rob.,  303  ;  The  Twee  Gesiuster,  2  Rob.,  284; 
Th*'  MeUmane,  6  Rob..  41 ;  The  Joeeph,  1  GailU,  545. 
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It  has  lately  been  declared,  by  distinguished  ^sjj*^  of  ^^e 
peers  in  the  British  Parliament,  that  the  system  of  United  states 
privateering  would  have  been  abolished  by  aU  the  S^^pT  down 
great  powers,  by  the  treaty  of  Paris,  which  succeed-  al^^a^reilc^of 
ed  the  war  with  Russia,  but  for  the  objection  of  tiio  private 

wars  of  the 

the  United  States,  through  her  representative  then  middle  agea. 
at  that  court.    This  declaration,  though  perhaps, 
literally  true,  can  scarcely  be  considered  ingenuous, 
inasmuch  as  it  was  made  without  disclosing  the 
fact,  which  could  not  have  been  unknown  to  those 
who  made  it — ^that  the  ground  of  objection  of  the     \        .  / 
representative  of  the  United  States  was,  that  the  np        -> 
proposed  treaty  prohibition  did  not  go  far  enough  \J^pd     \\w^ 
to  attain  the  purpose  which  the^waffEnSWETpClicy      ^]^yt?    "^ 
of  the  United  States  government  required-    A  brief     sji)"K^  li^  ^ 
review  of  the  efforts  which,  in  this  behalf,  have        fiPsO  ^ 
heretofore  been  made  by  that  government,  will  suf-        ^ 
ticiently  demonstrate  this  policy. 

In  the  treaty  of  1778,  between  the  United 
States  and  Prance,  it  was  stipulated,  "That  no 
subject  of  the  most  Christian  king  shall  apply  for 
or  take  any  commission  or  letters  of  marque  for 
arming  any  ship  or  ships  to  act  as  privateers  against 
the  said  United  States,  or  any  of  them,  or  against 
the  property  of  any  of  the  inhabitants  of  any  of 
them,  or  against  the  people,  subjects,  or  inhabitants 
of  the  United  States,  or  any  of  them,  from  any 
prince  or  state  with  which  the  United  States  shall 
be  at  war ;  nor  shall  any  citizen,  subject,  or  inhabi- 
tant of  the  United  States,  or  any  of  them,  apply  • 
for  or  take  any  commission  or  letters  of  marque  for 
arming  any  ship  or  ships  to  act  as  privateers  against 
the  subjects  of  the  most  Christian  king,  or  any  of 
them,  or  the  property  of  any  of  the  inhabitants  or 
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any  of  them,  from  any  prince  or  state  witli  which 
the  United  States  shall  be  at  war;  nor  shall  any 
citizen,  subject,  or  inhabitant  of  the  said  United 
States,  or  any  of  them,  apply  for  or  take  any  com- 
mission or  letters  of  marque  for  arming  any  ship  or 
ships  to  act  as  privateers  against  the  subjects  of  the 
most  Christian  king,  or  any  of  them,  or  the  proper- 
ty of  any  of  them,  from  any  prince  or  state  with 
which  the  said  king  shall  be  at  war ;  and  if  any 
person  of  either  state  shall  take  such  commissioD 
or  letters  of  marque,  he  shall  be  punished  as  a  pi- 
rate. It  shall  not  be  lawful  for  any  privateers,  not 
belonging  to  the  subjects  of  the  most  Christian 
king,  nor  citizens  of  the  said  United  States,  who 
have  commission  from  any  other  prince  or  state  at 
enmity  vriith  either»nation,  to  fit  their  'ships  in  the 
port«  of  either  the  one  or  the  other  of  the  aforesaid 
parties,  to  sell  what  they  have  taken,  or  in  any 
other  way  whatsoever  to  exchange  their  ships,  mer- 
chandise,  or  any  other  lading,  neither  shall  they  be 
allowed  to  purchase  victuals,  except  such  as  shall  he 
necessary  for  their  going  to  the  next  port  of  that 
prince  or  state  from  which  they  have  commissioijs." 
In  the  message  of  President  Jeflterson  to  Con- 
gress, in  December,  1805,  in  referring  to  the  acts  of 
privateers  off  the  American  coast,  he  says :  "  Some 
of  them  are  without  commissions,  some  with  illegal 
>  commissions,  others  with  legal  form,  but  conamitting 
/^v  piratical  acts  beyond  the  authority  of  their  com- 

"\C  •  missions;"  and  then  he  proceeds  to   apprise  the 


f^        Congress  that  he  has  equipped  a  force  to  capture 
^^  "\     ^     all  vessels  of  this  description  and  "  to  bring  the  of- 


wJ 


iu 


>^v5'     o  fenders  in  for  trial  as  pirates." 

In  1812,  eight  days  after  the  declaration  of  war 


v^^'  ^\ 
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against  Great  Britain,  the  Congress  of  the  United 
States  passed  a  law,  limiting  and  defining  the  rights 
or*  privateera,  and  endeavored,  as  far  as  practicable, 
to  itssimilate  them  to  national  vessels, 

The  first  section  confers  upon  the  President  the 
power  to  annul,  at  pleasure,  all  licenses  or  commis- 
sions which  he  might  grant  imder  the  act  of  June, 
lol2. 

Thcj  second  section  is  as  follows :  "  All  persons 
applying  for  letters  of  marque  and  reprisal,  pursu- 
ant to  the  act  aforesaid,  shall  be  requjred  to  state 
iu  writing  the  name,  and  description,  and  tonnage 
and  force  of  the  vessel,  and  the  name  and  residence 
of  the  owner,  the  intended  number  of  the  crew, 
etc.  f  and  the  third  section  provides  for  ample  se- 
cuiity  to  be  given  for  the  strict  and  due  observance 
of  the  treaties  and  laws  of  the  United  States,  and 
of  the  instructions  given  them  for  their  conduct ; 
and  the  remaining  sections  require  the  captures 
which  may  be  made,  to  be  brought  into  port  for 
adjudication  by  the  court  of  admiralty;  prohibit 
their  sailing  without  special  instructions ;  compel  • 

the  commanders  to  keep  regular  journals  of  all 
that  occurs,  daily,  and  transmit  them  to  the  gov- 
ernment ;  and  impose  upon  the  commanders  of 
public  armed  vessels  the  duty  of  examining  these 
journals  when  meeting  the  privateer  at  sea,  and  to 
compel  their  commanders  to  obey  their  instructions, 
and  all  this  under  penalty  of  forfeiture  of  all  inter- 
est in  any  captures  which  they  may  make. 

In  1846,  during  the  war  between  Mexico  and  the 
United  States,  President  Polk,  in  his  message  to 
Congress,  in  December  of  that  year,  held  the  fol- 
lowing language : 
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"InformHtion  has  been  received  at  tlie  depart- 
ment  of  staite,  that  the  Mexican  government  has 
sent  to  Havana  blank  conunissions  to  privateeii?, 
and  blank  certificates  of  naturalization,  signed  by 
General  Salas,  the  present  head  of  the  Mexican 
government.  There  is  also  reason  to  apprehend 
)  that  similar  documents  have  been  transmitted  to 

other  parts  of  the  world.  As  the  preliminaries  re^ 
quired  by  the  practice  of  civilized  nations  for  com- 
missioning privateera  and  regulating  their  conduct, 
have  not  been  observed,  and  as  these  commissions 
'are  in  blank,  to  be  filled  up  with  the  names  of  citi- 
zens and  subjects  of  all  nations  who  may  be  will- 
ing to  purchase  them,  the  whole  proceeding  can 
only  be  construed  as  an  invitation  to  all  freebooters 
to  cruise  against  American  commerce. 

"  It  will  be  for  our  courts  of  justice  to  decide 
whether,  under  such  circumstances,  these  Mexican 
letters  of  marque  and  reprisal  shall  protect  those 
who  accept  them,  and  commit  robberies  upon  the 
high  seas  under  their  authority,  from  the  pains  and 
penalties  of  piracy.  If  the  certificate  of  naturali- 
zation thus  granted,  be  intended  to  shield  Spanish 
subjects  from  the  guilt  and  punishment  of  pirates, 
under  our  treaty  with  Spain,  they  will  certainly 
prove  unavailing." 

The  laws  of  the  United  States,  prohibiting  the 
enlistment  of  American  citizens  in  the  service  of 
foreign  powers,  under  severe  penalties,  are  more 
rigorous  than  those  of  any  other  nation ;  and  the 
act  of  April  20th,  1818,  among  other  things,  pro- 
vides that  it  shall  be  a  misdemennor  for  "  any  citi- 
zen of  the  United  States  to  fit  out  and  arm  or  to 
increase  or  augment  the  force  of  any  armed  vessel, 
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Mrith  intent  that  such  vessel  shall  be  employed  in 
the  service  of  any  foreign  power  at  war  with  an- 
other, power  with  whom  we  are  at  peace — or  be 
concerned  in  fitting  out  any  vessel  to  cruise  or  com- 
mit hostilities  against  a  nation  at  peace  with  us/' 
These  laws  expressly  punish  by  fine  and  imprison- 
ment, any  citizen  of  the  United  States,  found  on 
board  of  letters  of  marque,  cruising  against  the 
commerce  of  a  neutral  power,  or  who  shall  leave  the 
American  jurisdiction  vsrith  the  intent  of  being  so 
employed 

In  the  case  decided  in  the  Supreme  Court  of  the 
United  States,  already  cited  in  another  connection,* 
it  was  held  that  "  captures  made  by  vessels  so  il- 
legally fitted  out,  whether  a  public  or  a  private 
armed  ship,  are  tortious — and  the  original  owner  is 
entitled  to  restitution  when  brought  within  our 
jurisdiction." 

But  the  early  policy  and  disposition  of  the  Unit- 
ed States  government  was  fully  and  eloquently  ex- 
pressed by  her  distinguished  minister.  Dr.  Franklin, 
in  his  language  to  Mr.  Oswald,  the  British  commis- 
sioner, in  negotiating  the  treaty  of  peace  of  178S, 
at  the  Court  of  St.  James. 

"It  is,"  said  he,  "for  the  interest  of  humanity  in 
general,  that  the  occasions  of  war  and  the  induce- 
ments  to  it  should  be  diminished.  If  rapine  is 
abolished,  one  of  the  encouragements  of  war  is 
taken  away,  and  peace,  therefore,  more  likely  to 
continue  and  be  lasting.  The  practice  of  robbing 
merchants  on  the  high  seas,  a  remnant  of  the  an- 
cient piracy,  though  it  may  be  accidentally  bene- 

^  The  Santissf'ma  Trinidad,  7  Wheat,  283. 
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ficial  to  particular  persons^  is  far  from  being  pro- 
fitable to   aU  who  are  engaged  in  it,  or   to  the 
nation  that  authorizes  it      In  the  beginning  of 
a  war,  some  rich  ships,  not  upon  their  guard,  are 
surprised  and  taken.     This  encourages    the  first 
adventurers  to  fit  out  more  armed  vessels,  and 
many  others  do  the  same.     But  the  enemy,  at  the 
same  time,  become  more  careful,  arm  their  mer- 
chant ships  better,  and  render  them  not  so  easy  to 
be  taken ;  they  go  also  more  under  the  protection 
of  convoys.     Thus,  while  the   privateers    to    take 
them  are  multiplied,  the  vessels  subject  to  be  taken 
and  the  chances  of  profit  are  diminished,  so  that 
many  cruises  are  made,  wherein  the  expenses  over- 
go the  gains,  and,  as  is  the  case  in  other  lotteries, 
though  some  have  good  prizes,  the  mass  of  adven- 
turers are  losers— the  whole  expense  of  fitting  out 
aU  privateers  during  a  war,  being  much  greater 
than  the  whole  amount  of  goods  taken.      Then 
there  is  the  national  loss  of  all  the  labor  of  so  many 
men,  during  the  time  they  have  been  employed  in 
robbing,  who,  besides  spending  what  they  get  in 
riot,  drunkenness  and  debauchery,  lose  their  hahits 
of  industry,  are  rarely  fit  for  any  sober  business 
after  peace,  and  serve  only  to  increase  the  nunilxr 
of  highwaymen  and  housebreakers.      Even  the  un- 
dertakers who  have  been  fortunate,  are,  by  Jiiudden 
wealth,  led  into  expensive  living,  the   habits  of 
which  continue  when  the  means  of  supporting  it 
cease,  and  finally  ruin  them — a  just  punishment 
for  their  having  wantonly  and  unfeelingly  rained 
many  honest,  innocent  traders  and  families,  whose 
subsistence  was  obtained  in  serving  the  common  in- 
teiests  of  mankind.^' 
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PuTsiumt  to  tLe  policy  thus  early  announced, 
treaties  have  been  made  by  the  United  States 
with  many  foreign  powers,  by  which  it  has  been 
agreed  that  if  the  subjects  of  either  party  take  let- 
ters of  marque  from  the  enemies  of  the  other,  they 
shiill  be  considered  and  punished  as  pir^ate-^ — such 
is  the  treaty  made  with  France  in  1Y78  ;  with  the 
Netherlands  in  1782 ;  with  Sweden  in  1783 ;  with 
Prussia  in  1785,  and  again  in  1789;  with  Great 
Britain  in  1795 ;  with  Spain  in  1795 ;  with  Central 
America  in  1825 ;   and  with  Colombia  in  1824. 

The  learned  compilers  of  the  latest  English  work 
on  the  law  of  maritime  warfare  veiy  candidly  de» 
clare,  and  the  justice  of  the  observation  is  patent 
to  all  familiar  with  the  diplomatic  history  of  the 
United  States:  "The  government  of  the  United 
States  has  the  merit  of  having  been  the  first  power  • 

in  modern  times,  which  has  endeavored  to  put 
down  this  relic  of  the  private  wars  which  disgraced 
the  middle  ages,"^ 

Some  of  the  general  principles  established  in  the 
law  of  capture  will  be  here  stated,  but  will  be  more 
fully  considered  in  that  portion  of  this  treatise  de- 
voted to  the  subject  of  prize  jurisdiction  and  pro- 
ceedinga 

The  commission  of  a  privateer  is  always  taken  Rev(x»tioa  of 
subject  to  the  power  which  grants  it.     It  may  be  pnvateere. 
vacated  either  by  express  revocation,  with  or  with- 
out cause,  by  a  cessation  of  hostilities  between  the 
nations  which  they  aflfect,  or  by  the  misconduct  of 
the  grantees.* 

*  Hazlitt  h  Roche's  Manual  of  the  Law  of  Maritime  Warfare,  104. 

*  TUMaritmm,  5  Rob.,  9 ;  T}u  Thomas  Gibbons^  8  Cranch,  421. 
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VaHdity  of       j^q  validity  of  a  capture  made  by  a  privateer,  l*' 

CADtUTO     not  «/  X  tf  X  ' 

affected  by     not  aflfectcd  by  the  fact  that  the  master  is  an  alien 
Sien  oMm^    enemy,  although  the  effect  of  that  might  be  tLt 
condemnation  to  the  government  of  what  other- 
'   wise  would  have  been  his  interest  in  the  prize. 
The  owners  and  crew  are  as  much  parties  in  a 
prize  cornet  as  the  captain,  and  his  national  charac 
ter  can  in  no  manner  affect  their  rights.^ 
Difltinction  be-     There  is  a  distinction  between  a  privateer  and  a 
teere  and  let-  letter  of  marquc  in  this,  that  the  former  are  always 
tera  of  marque,  gq^jpp^^j  fop  ^j^^  ^q\q  purpose  of  waT,  while  the  lat- 
ter may  be  a  merchantman,  uniting  the  purposes  of 
commerce  to  those  of  capture.   In  popular  language, 
however,  all  private  vessels  commissioned  for  hostile 
purposes,  upon  the  enemy's  property,  are  called  let- 
ters of  marque. 

A  ship  furnished  with  letters  of  marque  is  deemed 
a  ship  of'  war.  Lord  Stowell  says:  "A  ship  fur- 
nished with  a  letter  of  marque  is  manifestly  a  ship 
of  war,  and  is  not  otherwise  to  be  considered  be- 
cause she  acted  also  in  a  commercial  capacity.  The 
mercantile  character  being  superadded,  does  not  pre^ 
dominate  over  or  take  away  the  other."* 
Registered         ^g  ^q  ^j^q  claims  of  British  subjects,  it  has  been 

owner  of  pn-  t 

vateer  person  held  that  the  pcrsou  whosc  name  appears  on  the  regis- 
ter of  the  privateer,  must  be  regarded  as  the  owner. 
Rule  not  ap-  But  foreigners  are  not  affected  by  this  limitation, 

plicable  to  for-  &  .    ^  7 

eigners.         and  may  sustam  a  claim   against  any  bona  Jidt 

owner  whose  name  does  not  appear  on  the  roister. 

fin  the  case  deciding  this  point,*  Lord  Stowell 

says :  "  It  appears  that  Mr.  Parry  was  actively  and 

»  The  Mary  and  Susan,  1  Wheat.,  46. 

•  The  Fanny,  1  Dodson,  448. 

'  The  Neustra  Scnora  de  los  DoloreSf  1  Dodson,  290. 


OAPTUBBS.  187 

directly  concerned  in  the  purcLase  and  outfit  of  this 
vessel,  and  that  the  appointment  of  the  master  took 
place  under  his  directions.     There  is  a  series  of  let- 
ters, too,  which  show  that  he  continued  afterward 
to  bestow  his  time  and  attention  in  the  manage- 
ment of  this  property,  as  property  in  which  he  was 
interested.     Nothing,  therefore,  can  be  more  clear 
than  that  he  is  to  be  considered  as  a  proprietor,  and 
that  he  would,  in  all  justice,  be  entitled  to  the  bene- 
fit which  might  be  acquired  in  that  character,  and 
consequently  that  he  must  be  responsible  for  all  the 
loss  that  may  be  sustained.     Mr.  Parry,  having  con- 
tributed his  money  in  the  purchase  and  outfit  of  the 
vessel,  had  a  legal  right  to  have  his  name  inserted 
m  the  register,  and  he  can  have  no  right  to  plead 
his  own  laches  in  order  to  relieve  himseK  from  a 
claiuL" 

It  is  well  settled  that  the  owners  of  a  privateer  liability  of 
are  liable  for  any  injury  ^hich,  either  through  ig-  viSera.**  ^"' 
norance  or  illegality,  has  been  inflicted  either  by 
the  officers  or  crew,  in  the  execution  of  the  business 
of  their  employment.  But  when  that  business  is 
departed  from,  by  a  violation  or  excess  of  orders, 
and  injuries  result  in  consequence,  the  owner  is 
not  liable. 

There  must  be  a  capture,  as  prize  of  war,  as  the  Basia  of  l*. 
basis  of  the  owner's  responsibility,,  except  to  the    ^^' 
amount  of  the  bond  given  on  receipt  of  the  com- 
mission and 'the  forfeiture  of  the  vessel.     To  this 
extent  the  owners  are  liable,  even  for  a  piratical 
seizure  and  spoliation.^ 
But  where,  in  the  performance  of  legitimate  acts,  Lunstation  of 

^  IHoM  V8.  The  Revenge^  3  Washington,  269. 
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the  master  or  crew  commit  acts  of  outrage  in  excess 
of  their  authority,  the  owners  are  liable  to  the  fall 
value  of  the  property  injured  or  destroyed,  thougli 
not  to  damages  for  the  loss  of  a  voyage ;  the  prin- 
ciple being,  to  absolve  the  owners  from  liability  to 
vindictive  damage  for  trespasses  committed  by  a 
crew.^ 

Although  a  captor,  in  the  destruction  of  property 
which  he  has  taken,  acts  under  a  sense  of  duty  to 
his  government,  this  does  not  make  him  any  the 
less  liable  to  the  fullest  extent,  to  the  claimant,  hi 
such  a  case  the  captor  must  seek  his  indeniniJScar 
tion  from  his  government.* 
Owners  liable  The  owucrs  of  a  privateer  are  liable  in  soUdo'^ 
•eyerSiiy?*^  and  a  joint-owner  cannot  absolve  himself  by  show- 
ing compensation  to  the  extent  of  his  proportionate 
interest* 

A  sentence  of  condemnation  by  a  prize  court  is 
absolutely  essential,  in  all  cases,  to  complete  the 
transfer  of  title  to  maritime  prizes  from  the  original 
owners  to  the  captors.  So  that,  if  a  ship  be  taken 
by  a  privateer  and  not  carried  into  port  and  con- 
demned, the  captors  acquire  no  property  in  the 
prize,  and  can  confer  no  property  whatever  upon  a 
purchaser.* 
Privateers  not     Privatcers  are  not  considered  within  the  terms  of 

considered pri-  -j    i    i«  i        ii  •   •  i»       t  •  i  • 

vate  property  a  capitulatiou,  by  the  provisions  of  which  private 

on^captuia.    property  generally  is  to  be  protected.     The  Dask^ 

carrying  sixteen  guns,  with  tackle,  bolts,  &a,  was 

taken  possession  o^  with  two  others,  in  the  harbor 

'  The  Amiable  Nancy,  1  Paine,  111. 

*  The  Aetean,  2  Dodson,  48. 

*  6  Rob.  291. 

*  16  Vin.  Ab.,  67. 
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of  Browershaven,  after  the  surrender  of  Waleheren, 
in  virtue  of  orders  from  Commodore  Owen,  com- 
manding a  division  of  his  majesty's  ships  engaged 
in  the  expedition.  A  claim  was  made  on  behalf  of 
Minter  &  Co.,  of  Browershaven,  for  this  vessel, 
under  the  second  article  of  capitulation,  by  which 
it  was  agreed  that  "  all  private  property  should  be 
protected."  Lord  Stowell  said:  "Privateers  are 
private  property  in  one  sense;  but  they  have,  at 
the  same  time,  a  public  character  impressed  upon 
them  by  their  employment ;  though  they  are  private 
property,  they  are  still  private  property  employed 
in  the  public  service."^ 
By  the  law  of  nations,  letters  of  marque  or  re-  Limitation  of 

.     1        Ml  1       •  1  1  •  i»         1         authonty  of 

pnsal  will  not  authorize  the  molestation  of  embas-  letters  of 
sadors,  nor  of  those  who  travel  for  religion,  nor  of  Sw*^of  nf- 
stndents,  scholars,  or  their  books,  *^°"^- 

The  legality  of  a  capture  may  exclusively  depend  Legality  of 

,  •/        JT  caotur©  may 

upon  the  orders  or  ordinances  of  the  governments  depend  on 
of  the  captors ;  and  where  captures  are  made  pur-  OTder&™^°* 
suant  to  such  orders,  though  manifestly  in  violation 
of  neutral  rights  and  the  law  of  nations  (as  in  the 
case  of  the  Berlin  and  Milan  decrees,  or  the  orders 
in  council  of  1812),  they  must  be  deemed,  as  to 
the  captors,  as  rightful ;  and  although  a  tribunal  of 
prize  might  not  lend  its  aid  to  enforce  such  captures, 
it  would  probably  be  bound  to  abstain  from 
obstructing  the  captors.* 

To  constitute  a  valid  capture,  there  must  always  intention  to 
be  some  act  done  manifesting  the  intention  to  seize  toTvaM^p- 
and  retain  the  prize ;  but  such  intention  may  be  ^'^^ 

'  1  Edwards,  271. 

^  Ia  Mauionnaireetah,  vs.  Keating^  2  Gallison,  834. 


190  CAFnjRBB. 

a  proper  inference  from  the  conduct  of  the  cap- 

A  capture  in  j  A  captuTC  made  within  neutral  waters,  is  deemed 
;*^f;^l7*^^"'  a  rightful  capture,  as  between  belligerents-  The 
tw^nbeiiiger-  ifeutral  power  may  question  its  validity ;    and  is 

to  him,  it  is   considered  void,  unless,  both    ship? 

being  in  neutral  waters,  the  captured  vessel  coid- 

mences  hostilities  upon  the  other ;  in  such  case,  tbe 
^  neutral  protection  is  forfeited,  and  a  capture  ensuing, 

it  is  to  be  considered  rightful,  even  as  against  tb 

neutraLM 
Question  of        As  totuc  qucstiou  whcu,  iu  point  of  time,  prop- 
ture  consider-  erty  Seized  is  vested  in  the  captors,  there  is  no  other 
And  whether  ^mifonn  rule  among  nations  than  that  which  requires 
actual  posses-  g^^  ^jj^j  securc  posscssiou.     As  to  what  constitutes 

Bion  neces-  ... 

•ary.  such  posscssiou,  thcrc  is  considerable  diversity.* 

"  The  first  question,"  says  Lord  Stowell^  in  tbe 
first  case  here  cited,  "  that  will  occur,  refers  to  the 
time  of  the  capture — whether  that  is  to  be  dated 
ft'om  the  actual  taking  possession,  or  the  previous 
striking  of  colors ;  and  I  think  that  the  striking  of 
the  colors  is  to  be  deemed  the  real  deditio.  If  the 
French  had  succeeded  in  their  attempt  to  defeat 
that  surrender,  then  the  actual  final  taking  possei- 
sion  must  have  been  alone  considered ;  but  as  that 
attempt  failed,  I  am  of  opinion  that  the  act  of  for- 
mal submission,  having  never  been  effectively  dl^ 
continued,  must  be  deemed  the  consummation  o{ 
the  capture ;  and  if  so,  the  next  question  will  be, 
where  was  the  vessel  at  the  time  this  act  to<3k 
place  ?  and  this  is  proved  to  have  been  *  when  she 

»  The  Grotius,  9  CrancL,  368. 

•  The  Anne,  3  Wheaton,  486. 

»  The  Santa  Cfruz,  1  Rob.,  60 ;  Th$  Behecedk,  1  Rob.,  2Sa. 
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was  about  to  go  into  tlie  road  to  anchor  there' ;  for 
such  is  the  expression  of  the  witness  upon  the  third 
interrogatory,  which  points  more  immediately  to 
the  place  of  capture ;  although  on  the  nineteenth, 
which  is  pointed  only  to  the  general  course  of  the 
vessel  on  her  voyage,  he  says :  *  She  put  into  the 
road  there.'     The  second  witness  describes  her  as 
merely  ^  passing  by  the  Isle  of  Marcon  at  the  time ;' 
and  the  third  says,  in  the  language  of  the  first, 
that '  she  was  about  to  go  into  the  road  to  anchor 
there.'     Clearly,  by  all  these  descriptions,  she  had 
not  entered  the  road ;  and  she  was  under  sail  at  the 
time  she  struck  her  colors.     In  point  of  locality, 
then,  the  claim  of  the  admiral  is  not  founded,  for 
she  was  not  in  ipsis  faiicibus.    She  was  about  to 
enter,  but  was  not  actually  entering ;   and  that  is 
the  point  at  which  the  admiralty  right  commences.'' 
A  vessel  was  captured  at  Barbadoes,  and  the  cap- 
tors having  returned  the  ship's  papers,  intimated  to 
the  captain  that  he  had  better  follow  him  to  An- 
tigua.    On  the  following  day  the  captors  took  bod- 
ily possession,  and  it  was  held  that  the  seizure  made 
at  Barbadoes  was  continued  throughout,  and  the 
actual  possession  on  the  second  day  was  not  to  be 
regarded  as  a  fresh  seizure.^ 

To  constitute  a  capture,  so  as  to  occasion  a  recap 
tm^,  no  actual  possession  need  be  taken. 

A  vessel  was  ordered  to  lie-to  by  a  French  lug- 
ger, calling  herself  a  privateer,  but  by  reason  of 
the  boisterous  weather,  no  man  was  sent  on  board. 
Lord  Stowell  said :  "  I  can  by  no  mean/  agree  to 
what  has  been  advanced  in  the  argument  that  it 

'  The  Hercules,  2  Dod.,  363. 
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was  on  tills  account  no  captura  The  sending  of  a 
I»rize-master  on  board  is  an  overt  act  of  poesessi<»i, 
but  by  no  means  essential  to  constitute  a  capture. 
If*  the  merchantman  was  obliged  to  lie-to,  and  obey 
tl;o  direction  of  the  French  lugger,  and  ai^ait  her 
further  orders,  she  was  completely  under  the  do- 
minion of  the  enemy ;  there  was  no  ability  to  resist 
and  no  prospect  of  escape.  There  have  been  manj 
instances  of  capture  where  no  man  has  been  put  on 
board,  as  in  ships  driven  on  shore  and  into  port 
I  remember  particularly,  a  famous  case  of  a  British 
vessel,  armed  with  two  swivels,  which  took  a  FrencL 
privateer  row-boat  from  Dunkirk.  Having  only 
three  men  on  board,  and  only  armed  with  the 
swivels,  she  was  afraid  to  board  the  row-boat, 
which  was  full  of  men  armed  with  muskets  and 
cutlasses — ^but  by  the  terror  of  her  swivels  she  com- 
pelled their  submission,  and  obliged  them  to  go 
into  the  port  of  Ostend,  then  the  port  of  an  ally, 
she  following  them  all  the  way  at  a  proper  dis- 
tance."' 

A  privateer,  finding  enemy's  property  on  board  a 
neutral  vessel,  put  two  men  on  board,  and  the  mas- 
ter of  the  vessel  promised  to  proceed  into  a  port  of 
the  captain,  without  resistance  to  the  force  put  in  his 
possession.  It  was  held  that  the  capture  was  suffi- 
cient, as  against  the  claim  of  another  privateer  of  like 
commission  as  the  first,  who  captured  the  vessel  on 
finding  her  proceeding  to  the  port  of  an  enemy.* 

"  Though  the  privateer,"  said  Lord  Stowell, "  had 
no  right  to  compel  such  an  engagement,  if  the  neu- 


*  The  Berculet,  abi  anp. ;  La  Esp$ranza^  1  Haggaid,  91. 
**  The  Bewlutian,  6  Bob.,  13. 
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tral  master  voluntarily  promised  to  go  into  the  Brit- 
ish port,  without  more  force  being  put  upon  him, 
I  am  of  opinion  that  the  act  of  seizure,  under  such 
circumstances,  would  be  fally  snflScient  in  law  to 
constitute  a  capture.    The  engagement  being  made, 
the  neutral  nation  sustains  no  injury  from  it,  and  it 
is  fully  competent  for  the  master  of  the  privateer 
to  act  under  it.     It  is  a  mere  question  of  prudence, 
whether  he  will  trust  to  the  word  of  the  neutral 
master,  or  whether  he  wUl  take  the  more  effectual 
precaution  of  putting  an  adequate  force  on  board" 
But  if  one  privateer  takes  a  vessel,  and  afterward 
abandon  her,  and  then  another  takes  the  same  ves- 
sel, the  last  seizor  is,  in  law,  the  only  captor,  and  the 
act  of  a  commander  in  relinquishing  that  which 
would  otherwise  have  been  good  prize,  to  himself 
and  his  crew,  is  binding  upon  the  interests  of  all 
under  him.     Commenting  upon  the  circumstances 
of  a  case  like  this.  Lord  Stowell  says :  "As  it  is  im- 
possible that  the  claims  should  coexist,  the  court  is 
bound  to  decide  upon  them  according  to  their  legal 
merits,  which  must  depend  upon  this  question — 
which  of  them  was  the  actual  captor  ?     That  is,  not 
only  who  was  the  person  by  whom  the  seizure  was 
actually  made,  but  which  is  the  party  legally  enti- 
tled to  the  character  of  captor ;  for  there  may  be 
many  successive  captors,  but  only  one  can  be  le- 
gally entitled,  as  captor,  to  the  benefit  of  the  prize. 
If  a  captor  dismisses  what  he  has  seized  upon,  the 
interest  of  himself  and  all  under  him  is  concluded 
by  this  act,  and  the  same  ves£iel  lies  open  to  seizure 
by  any  other  captor  who  may  exercise  a  similar  dis 
cretion.'" 

'  Ths  Diligentia^  1  Dod.,  404 ;  vide  aluo  The  Woodbridge,  1 
Haggai-d,  74.  13 
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Liability  for 
mistakes  in 
engagements 
of  friendly 
▼esaels. 


LawM  cap- 
tnres  can  only 
be  made  by 
public  armed 
vessels  or  pri- 
yate  armed 
vessdlB  com- 
missioned. 


An  officer  placed  in  possession  of  a  vessel  cap- 
tured by  a  national  vessel,  by  the  captor,  may  not 
be  dispossessed  by  the  officer  of  another  natioiuii 
vessel  for  the  purpose  of  enabling  the  latter  to 
make  a  capture  for  his  own  use  and  benefit.^ 

K  a  neutral  vessel  be  captured  by  a  superior 
force,  and  a  small  force  be  placed  on  board  her 
with  a  prize-master  to  carry  her  into  port,  it  is  not 
the  duty  of  the  master  and  crew  of  the  captured 
vessel  to  attempt  to  effect  a  rescue,  for,  by  doii^ 
so,  they  subject  the  vessel  to  condemnation,  which 
would  otherwise  be  entitled  to  restitution.* 

If  two  armed  ships  should  meet  upon  the  ocean, 
and  under  mutual  mistake,  and  without  any  want 
of  reasonable  care,  should  go  into  an  engagement, 
neither  would  be  liable  to  the  other  for  any  injury 
resulting  from  the  combat  But  if  an  attack  were 
wanton,  or  in  consequence  of  gross  negligence  on 
tlie  part  of  either,  it  would  subject  the  offending 
party  to  liability  for  the  most  ample  remunera- 
tion.' 

Lawful  captures  can  only  be  made  by  national 
vessels  of  war,  or  vessels  commissioned  for  that 
jjurpose.  A  seizure  was  made  by  a  hired  armed 
ue venue  cutter,  said  to  have  been  placed  under  the 
command  of  The  JEuridice  man-of-war  as  a  tender. 

'^  In  order  to  support  that  averment,"  said  Lord 
Stowell,  "  it  must  be  shown,  either  that  there  has 
been  some  express  designation  of  her  in  that  char 
acter,  by  the  orders  of  the  admiralty,  or  that  there 
has  been  a  constant  employment  and  occupatioa, 

»  The  Eagle,  1  W.  Rob.,  245. 

*  The  Short  Staple  vs.  The  United  States^  9  Cranch,  55. 

*  The  Marianna  Flora,  3  Mason,  116. 


OAPTUSES.  196 

in  a  manner  peculiar  to  tenders,  equivalent  to  an 
express  designation,  and  sufficient  to  impress  that 
character  upon  her.  The  former  species  of  proof 
would  undoubtedly  be  most  desirable."* 

In  another  case,  a  capture  was  made  by  a  rev- 
enue cutter,  which  had  been  fitted  out  as  a  tender 
by  the  captain  of  a  man-of-war,  and  put  in  com- 
mand of  a  midshipman,  and  manned  by  a  crew  from 
the  man-of  war,  but  without  any  commission  or  or- 
der from  the  admiralty.* 

"  It  is  not  to  be  maintained,"  says  Lord  Stowell, 
in  his  opinion  in  this  case,  "  that  an  officer,  by  put- 
ting his  men  on  board,  can  constitute  a  ship  to  be  a 
part  of  the  navy  of  Great  Britain*  Such  a  charac- 
ter is  not  to  be  impressed  without  the  intervention 
of  some  public  authority.  K  the  contrary  could  be 
held,  this  must  follow,  that  an  officer  of  a  large  ship 
might  form  out  of  these  tenders  as  many  ships  of 
war  a9  he  pleased  —  he  might  compose  a  fleet 
Whatever  may  have  been  the  case  in  remote  sta- 
tions— where  the  principal  persons  in  command 
must  necessarily  be  intrusted  with  a  greater  lati- 
tude of  discretion — ^at  home,  where  an  officer  has  it 
m  his  power  instantly  to  refer  to  the  admiralty, 
the  case  is  very  different " 

Unless  the  commission  so  granted  by  the  com- 
mander, be  afterward  confirmed  by  the  admiralty, 
the  prize  is  condemned  as  a  droit  of  admiralty. 

In  cases  however  of  boats  belonging  to  men-of-  Capture  by 
war,  and  employed  in  effecting  a  capture.  Lording  to me^. 
Stowell  said :  "  The  court  would  certainly  be  dis-  ^^' 
posed  to  extend,  as  far  as  it  could,  with  propriety, 

>  The  Charlotte,  5  Rob.        *  The  Afehmane,  5  Bob.,  60. 
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to  ships  of  war,  the  benefit  of  captures  made  hx 
their  boats  acting  distinctly  in  that  capacitr. 
There  must  be  situations  in  which  the  capture? 
could  not  otherwise  be  made,  and  many  considera- 
tions of  convenience  require  that  they  •  shoulc)  be 
allowed  to  take,  in  whatever  manner  their  judg- 
ments may  deem  expedient,  according  to  the  eir 
cumstances  of  the  case,  either  by  their  whole  force, 
or  by  a  part  detached  on  that  particular  service. 
The  court  would  therefore  not  be  disposed  to  nar- 
row the  legal  effiect  of  the  operation  of  their  boaf  ? 
crew.''^ 
B«8titution  no  The  voluntary  rep^titntion  of  a  prize,  does  not  h:' 
oapturp  a  second  seizure  by  other  parties,  either  on  the  samr 

or  on  other  evidence,  but  such  second  capture  i?* 
made  at  the  peril  of  being  subjected  to  costs  and 
damages  as  made  against  the  presumption  of  ill^ 
gality  resulting  from  the  first  restitution.* 

A  ship,  although  incapable  of  going  out  npon  a 
cruise,  may  nevertheless,  make  an  effectual  capture 
by  her  boats. 

"  It  is  not  to  be  said,"  says  the  learned  court,  id 
a  case  in  which  this  question  arose,  "  that  becanf>e 
the  ship  was  incapable  of  going  out  on  a  cnii«i. 
that  therefore  she  could  not  make  a  seizure  in  port. 
She  had  arms  which  she  could  stretch  out  for  such 
a  purpose.  She  had  her  boats,  which  might  be 
employed  on  a  service  of  this  kind.  Is  the  court 
in  every  case,  to  enter  upon  a  consideration  of  the 
exact  state  and  condition  of  the  ship  by  which  a 

'  7%B  Charlotte^  ubi  sapra ;  vide  also  The  Donna  Barbara,  i 
Haggard,  373. 

*  The  Mereurtue,  1  Bob.,  80 ;  vide  also  The  Wcodbrid^  I 
Haggard,  74. 
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seizure  is  eifected.  Suppose  the  vessel  is  in  dock 
and  undergoing  repairs,  the  circumstance  would 
not  suspend  the  right  of  the  officer  in  command  of 
hor,  to  act  by  himself  and  men,  in  boats.  The 
seizure  may  be  legally  effected  by  means  of  boats, 
or  indeed,  without  them,  by  a  mere  summons  to 
the  parties."^ 

A  lawful  capture  may  be  made  by  a  ship  em-  J^re^^^'be 
ployed  in  the  convoy  of  merchantmen,  provided  it  ™^?  by  ship  * 

7  ,  *^,  •  employed  in 

IS  done  without  a  desertion  of  the  convoying  duty,  convoy. 

Upon  this  question,  the  rule  is  thus  stated  by 
Lord  Stowell ;  "  The  first  and  great  object  of  the 
attention  of  an  officer  appointed  to  a  service  of  this 
kind,  is  the  care  of  his  convoy.  He  is  not  at  libei^ 
ty  to  desert  it  for  the  purpose  of  acquiring  any 
advantage  to  himseli^  nor  is  he  to  volunteer  any 
attack  upon  the  enemy,  if  it  takes  him  away  from 
his  first  great  duty.  But,  as  far  as  it  is  consistent 
with  that  duty,  he  may  pursue  his  own  interest, 
and  may  attack  and  annoy  the  enemy,  in  any  way 
that  may  appear  to  him  advantageous  He  may 
capture  the  ships  and  goods  of  the  enemy,  provided 
he  does  not  withdraw  himself  from  the  duty  of 
protecting  the  vessels  under  his  care,  and  may  take 
the  benefit  of  prizes  which  he  has  the  good  fortune 
to  make. 

There  is  no  pretence  for  saying,  that  a  convoying 
ship  may  not  legally  and  effectually  make  a  prize 
as  well  as  any  other  of  his  majesty's  ships — nor  is 
there  more  objection  in  the  case  of  a  convoying  ship 
to  constructive  than  to  actual  capture.  A  convoy- 
ing ship  is  no  more  disabled  from  rendering  assist- 

'  The  Charlotte^  1  Dodson,  280. 
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ance  to  others,  than  from  making  an  actaal  capture 
herself.  The  service  on  which  she  is  employed 
makes  no  disqualification  in  either  case,  eupposic;. 
only  that  the  capture  can  be  effected  without  any 
breach  of  the  principal  duty,  the  care  of  the  con 
voy."^ 

^y'lSbte  for     Where  a  wrong  is  committed  in  a  capture,  tk 
injury  result-  wTonff-docr  is  the  only  person  who  is  responabk 

mgfromaaap-  .if    •    .      •  i..        x"L        ii. 

tore.  for  the  mjunes  resulting  therefrom. 

After  the  cessation  of  hostilities  between  tk 
United  States  and  Great  Britain,  in  ITSS,  but  before 
the  fact  of  such  cessation  had  come  to  the  knowl- 
edge of  parties  i!)  the  United  States,  The  McrUoft, 
an  American  ship,  was  destroyed,  while  oif  tie 
Delaware,  by  The  Centurion  and  Vulture^  two  Brit- 
ish ships-of-war,  part  of  the  squadron  of  Admiral 
Digby.  In  1799,  this  was  made  the  subject  of  a 
suit  against  Admiral  Digby,  in  the  admiralty  conii 
in  England. 

In  rendering  judgment  in  this  case.  Lord  Stowell 
says :  "  It  is  an  entire  novelty  in  a  prize  cause,  to 
ciJl  to  adjudication,  not  the  immediate  all^ 
wrong-doer,  but  a- person  who  was  neither  present 
at,  nor  cognizant  of  the"  transaction,  and  who  is  to  be 
affected  in  responsibility  merely  on  this  ground- 
that  the  person  alleged  to  have  done  the  injury  ira.< 
acting  under  his  general  authority ;  for,  as  to  par- 
ticular orders  applied  to  this  transaction,  it  is  not 
pretended  that  any  were  given,  or  could  be  given. 
He  was  only  the  admiral  on  the  station,  and  the 
ships  which  committed  the  alleged  outrage,  were 

*  Tlu  Galen,  DodsoD,  429-440. 


OAFTUBES.  199 

under  his  general  command,  but  at  a  great  distance 
Irom  him. 

*'  This  is  the  first  time  that  an  attempt  has  been 
made  in  a  prize  cause,  to  pass  over  the  person 
from  whom  the  alleged  injury  has  been  received, 
and  to  fix  it  on  another  person,  on  the  ground  of  a 
remote  and  consequential  responsibility.   The  actual 
^wrong-doer  is  the  man  to  answer  in  judgment.     To 
him  responsibility  is  attached  in  this  court.     He 
may  have  other  persons  responsible  over  to  him, 
and  that  responsibility  may  be  enforced.    As,  for 
instance,  if  a  captain  made  a  wrong  seizure,  under 
the  express  orders  of  the  admiral,  that  admiral  may 
be  made  responsible  in  the  damages  occasioned  to 
the  captain  by  that  improper  act;  but  it  is  the 
constant  practice  of  this  court  to  have  the  actual 
wrong-doer  the  party  before  the  court ;  and  every 
man  must  see  the  propriety  of  that  practice,  be- 
cause, if  the  court  was  once  to  open  the  door  to 
complaints  founded  on  a  remote  and  consequential 
responsibility,  where  is  it  to  stop  ?     If  a  monition 
is  to  go  against  the  admiral  for  not  issuing  his 
revocatory  orders,  a  monition  might,  in  like  man- 
ner, go  against  the  lords  of  the  admiralty  for  a  simi- 
lar neglect,  or  against  the  secretary  for  not  issuing  a 
similar  direction  to  the  lords  of  the  admiralty ;  and 
these  persons  might  be  made  parties  in  a  prize  cause, 
and  called  upon  to  proceed  to  adjudication. 

"*  If  the  legal  responsibility  is  to  be  shifted  from 
the  actual  captor,  to  whom  is  the  claimant  to  look  ? 
Where  is  he  to  find  the  responsibility  in  the  chain 
of  persons  who  may  be,  somehow  or  other,  involved 
in  the  different  stages  of  the  transaction  ?  Where 
is  he  to  find  the  wrong-doer,  if  you  once  take  off 
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that  character  from  the  person  who  immodiat^ly 

commits  the  injury  ?  Where  is  he  to  resort,  if  yon 
take  from  him  that  easy  and  direct  resort,  wit\ 
which,  m  the  present  understanding  of  the  law,  ht; 
!b  provided  ?  I  am  most  clearly,  on  this  groruid,  of 
opinion,  that  Admiral  Digby  alone  cannot  be  com- 
pelled to  proceed  to  adjudication  under  this  moni- 
tion. The  loss  which  the  claimant  has  sustained  is 
extremely  to  be  lamented ;  but  I  cannot  give  relirf 
on  mere  grounds  of  humanity. 

"  Humanity  is  only  the  second  virtue  of  courts 
Justice  is  unquestionably  the  first;  and  jusdoe 
would  be  grossly  violated  by  providing  relief  for 
one  innocent  man  at  the  expense  of  another,  wha  ia 
not  legally  subject  thereto."* 

Vindictive  Vindictive  damages  are  never  given  in  cases  of 

en  oniy'in^^.  illegal  Capture,  unless  the  misconduct  has   been 

^J2I^^°*^     gross,  and  wholly  without  excuse  or  palliation. 

Mucli  in(lul</ei]f?e  is  extended  to  errors,  and  even 

to  improprieties  of  captors,  where  no  malignity  or 

cruelty  is  justly  chargeable.* 

K  a  captor  destroy  a  ship  which  is  protected  by 
the  license  of  his  government,  he  or  his  government 
is  responsible  for  the  loss  occasioned  by  such  de- 
struction.' 

But  a  captor  is  protected  by  the  court,  who  acts 
in  good  faith  in  pursuance  of  his  rights,  in  an  ig- 
norance, honest  and  invincible  on  his  part,  of  a  for- 

^  Thp  Mentor,  1  Rob.,  180 ;  vide  also  The  Faderlandt,  5  BoK 
123. 

*  The  Lively  and  cargo,  1  GalL,  29 ;  The  Anne,  3  Wheat.,  436 ; 
The  George,  1  Mason,  24. 

»  The  Felicity,  2  Dod.,  381 ;  The  Aetcerm,  ib.,  62. 
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eign  fact,  not  governed  by  his  own  domestic  law, 
with  which  he  is  unavoidably  unacquainted  till  it 
is  actually  communicated  to  him.^ 

It  is  a  general  rule  that  the  captor  takes  hiSto^iaiw^^d 
prize  cum  onere^  but  the  onus  must  be  one  which  is  ™°^?^^!^^' 
immediately  and  visibly  incumbent.  only. 

Thus,  if  a  captor  take  the  cargo  of  an  enemy  on 
board  the  ship  of  a  friend,  he  takes  it  subject  to 
the  liability  for  freight  due  to  the  owner  of  the 
ship,  because  by  the  general  law  of  merchants,  the 
cargo  in  the  possession  of  the  owner  is  subject  to 
that  liability,  independent  of  contract.  But  to 
claims  which  rest  in  action  merely,  such  as  bottom- 
ry bonds,  liens  by  contract,  eta,  the  rule  has  no 
application — ^for  these  are  claims  which  no  admiral- 
ty court  can  examine  with  eflfect.  The  captor  has 
no  access  to  the  original  private  understandings  of  - 
the  parties  by  whom  such  contracts  are  made,  and 
it  is  therefore  held  that  he  should  not  be  affected 
by  them.  Several  cases  have  been  decided,  involv- 
ing this  principle,  relating  to  freight,  liens,  etc., 
both  in  England  and  the  United  States.* 

The  captor  must  send  his  prize  to  some  conveni-  Prize  must  be 
ent  port  for  adjudication.    Although  some  latitude  ^^e^pSJi" 
is  necessarily  allowed  in  the  selection  of  the  port, 
the  captor  cannot  exercise  an  arbitrary  discretion ; 
it  must  be  a  convenient  port,  and  it  is  the  duty  of  Rule  as  to  this. 

'  Tk€  John,  2  Dodson,  339. 

•  The  Tobago,  5  Rob.,  218;  The  Diana,  ib.,  67;  The  Twif- 
hieg  Rigei,  5  Hob.,  82 ;  The  Marianna,  6  Rob.,  24 ;  The  Comtnn- 
eia  Earlasten,  1  £dw.,  2G2 ;  The  Ann  Green,  1  Gall.,  203;  The 
FrancU,  8  Cranch,  418. 
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the  captor  to  regard  the  convenience  of  the  claiin 
ant  in  proceeding  to  adjudication.^ 

Where  it  is  not  possible  to  bring  the  enemy  ^ 
property  into  port,  and  it  is  beyond  all  doubt  tk 
property  of  the  enemy,  the  captor's  duty  i?  to  <l^ 
stroy  it ;  where  a  reasonable  doubt  exists  as  to  the 
character  of  the  property,  the  more  safe  and  proper 
course  is  to  dismiss  it.* 

Until  an  adjudication,  captors  have  no  right  X( 
convert  the  property,  nor  even  to  break  bulk  In 
cases,  however,  of  an  overruling  necessity,  as  in  the 
case  of  a  capture  of  perishing  property  in  a  dis- 
tant part  of  the  world,  the  rule  is  necessarily  re- 
laxed, and  the  property  may  be  sold.' 
Dutj  on  arri.  Qn  arrival  at  the  port,  it  is  the  duty  of  the  c^p 
tors  forthwith  to  deliver,  upon  oath,  into  the  regis- 
try of  the  court,  all  papers  found  on  board  the  cap 
tiu'ed  ship.* 

It  is  also  their  duty  to  bring  on  the  prize  crew, 
or  at  least  the  master  and  principal  officers,  with 
the  prize,  for  adjudication.*^ 
forthwiS^  With  all  practicable  celerity,  the  captors  are 
acyudication.  bound  to  procccd  to  adjudication.  Demurrage, 
damage  and  compensation  have  been  frequcBtly 
awarded  on  the  ground  of  unreasonable  delay?  ifl 
the  proceedings  of  the  captors.* 

*  The  Wilhelmthurg,  6  Rob.,  143 ;  The  Washington,  6  J5o^ 
275;  The  Lively^  1  Gall.,  318. 

•  Hie  Felicityy  ubi  supra. 
»  rHule,  6  Rob.,  220. 

*  The  Diana,  2  Gall.,  96. 

»  The  Bothnea  and  the  Janstof,  2  GalL,  88. 

•  The  Madonna  del  Bursa,  4  Rob.,  169 ;  The  San  Juan  M 
tista  and  The  Purissima  Conception,  5  Rob.,  38 ;  Ths  CcrUr  Mafir 
tima,  1  Rob.,  287  ;  2^  Sumnita,  6  Rob.,  61. 
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**  TJiileg3  the  captor,'^  says  Lord  Stowell,  in  the 
first  case  here  cited,  "can  exculpate  himself  with 
respect  to  the  delay  in  this  matter,  he  is  guilty  of 
no  inconsiderable  breach  of  duty.  It  would  be 
Mghly  injurious  to  the  commerce  of  other  countries, 
and  disgraceful  to  the  jurisprudence  of  our  own,  if 
any  persons,  commissioned  or  non-commissioned, 
could  lay  their  hands  on  valuable  foreign  ships 
and  cargoes,  without  bringing  such  act  to  judicial 
notice  with  promptitude." 

It  is  the  duty  of  the  captor  immediately  to  com-  Prae-moator 

,  ,         •'  ■■■  •'  ,  And  crew. 

mit  the  prize  to  the  care  of  a  competent  prize-mas- 
ter and  crew,  not  for  the  reason  that  the  prize  or 
original  crew,  when  left  on  board  in  the  case  of  a 
seizure  of  a  citizen  or  neutral,  are  released  from 
their  duty  without  the  assent  of  the  master,  but 
because  the  captured  crew  are  not  subject  to  the 
authority  of  the  captor's  officer.^ 

The  right  to  capture  enemy's  property  on  board 
a  neutral  ship,  and  neutral  property  on  board  an 
enemy's  ship,  has  been  the  subject  of  discussion  by 
the  elementary  writers,  and  has  frequently  been 
passed  upon  by  the  courts  both  of  the  United 
States  and  Great  Britain. 

Although  a  subject  connected  with  that  of  cap- 
ture, it  may  be  more  properly  reviewed  when  we 
come  to  consider  the  effect  of  war  upon  the  com- 
merce of  neutrals. 

Besides  the  capture  defacto^  which  we  have  been 
considering,  there  is  another  capture,  by  construc- 
tion, or  joint-capture.    Joint-captors  are  those  who, 

*  The  Eleanor,  2  Wheat,  345. 
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"not  having  contributed  actual  service,  are  still  siqv 
posed  to  have  rendered  a  constructive  asfiiatanoe, 
either  by  conveying  encouragement  to  the  captoia 
or  intimidation  to  the  enemy." 

Who  are  entitled  to  be  considered  jointcapton 
is  a  question  of  exceeding  interest  and  importance. 
Lik^  most  other  questions  in  the  law  of  natioxis, 
D«5™»©  of  ng  affecting  conunercial  interests  during  war,  it  will 
assistance  die- be  fouud  uowhcre  SO  Icamedly  considered  and 
illustrated  as  by  the  invaluable  opinions  of  that 
great  luminary  of  this  law — Lord  StowelL 

He  says  :^  "  The  benefit  of  prize  is  given  to  the 
takerSj  by  which  term  are  naturally  to  be  imd& 
stood  those  who  acttudly  take  poesession^  or  those 
affording  an  actual  contribution  of  effort  to  that 
event ;  either  of  these  persons  is  naturally  included 
under  the  denomination  of  takers^  but  the  courts  of 
law  have  extended  the  term  takers  to  another  de- 
scription of  persons ;  to  those  who,  not  having  con- 
tributed actual  service,  are  still  supposed  to  have 
rendered  a  constructive  assistance,  either  by  convey- 
ing encouragement  to  the  captor,  or  intimidation  to 
the  enemy.  Capture  must  therefore  be  divided  into 
capture  de  facto  and  capture  by  construction. 

"Capture  by  construction  must  remain  on  the 
terms  the  law  has  already  rec(^ized,  and  not  a 
new  imauthorized  construction — ^for  as  the  word 
has  already  traveled  a  considerable  way  beyond 
the  meaning  of  the  act  of  Parliament,  the  disposi- 
tion of  the  court  will  be,  not  to  extend  it  still  far- 
ther, but  to  narrow  it  and  bring  it  nearer  to  the 
terms  of  the  act  than  has  been  done  in  former  casea 

'  The  Vryh$id,  2  Rob.,  21. 
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The  case  of  the  Mc^s  is  a  strong  authority  in  point, 
in  ^wrhich  the  claim  to  joint-capture  was  not  allowed 
to  ships  not  in  company,  but  stationed  at  different 
outlets  to  watch  for  the  enemy,  who  were  known  to  be 
nnder  the  necessity  of  passing  through  one  of  them. 
"  In  all  cases,  the  onue  probandi  lies  on  those  set- 
ting up  the  construction,  because  they  are  not  per- 
sons strictly  within  the  words  of  the  act,  but  let  in 
only  by  the  interpretation  of  those  having  authority 
to  interpret  it.     It  lies  with  the  claimants  in  joint- 
capture,  therefore,  either  to  allege  some  cases  in 
which  their  construction  has  been  admitted  in  for- 
mer instances,  or  to  show  some  principle  in  their 
favor  so  clearly  recognized  and  established  as  to 
have  become  almost  a  first  principle  in  cases  of  this 
nature. 

"The  being  in  sight,  generally,  and  with  some  few  v^^^®^  '^^ 
exceptions,  has  been  so  often  held  to  be  sufficient 
to  entitle  parties  to  be  admitted  joint-captors,  that 
where  that  feet  is  alleged,  we  do  not  call  for  partio 
ular  cases  to  authorize  the  claim — ^but  where  that 
circumstance  is  wanting,  it  is  incumbent  on  the 
party  to  make  out  his  claim,  by  an  appeal  to  de- 
cided cases,  or  at  least  to  principles,  which  are  fairly 
to  be  extracted  from  these  cases." 

The  Vestal  frigate  claimed  to  share  in  the  pro- 
ceeds of  the  capture  of  the  Dutch  fleet  by  Captain 
Trollope,  in  October,  1798,  on  the  ground  that  al- 
though not  taking  part,  or  even  in  sight  of  the  en- 
gagement, she  was  one  of  the  ships  under  the  cap- 
tor's command  on  that  station,  and  was  only  absent 
on  the  occasion,  in  consequence  having  been  dis- 
pWched  by  him  on  a  special  mission. 
In  disaJlowing  the  claim,  Lord   Stowell  said : 
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^  There  are  no  cases  cited   as  being   directly  m 
point,  but  the  case  of  The  Senor  San  Jbaef  (House 
of  Lords,  May  4,  1784),  has  been  alluded  to.    Thai 
is  a  case  which  I  perfectly  recollect — having  l)eec 
concerned  in  arguing  it — ^but  it  was,  in  its  principal 
circumstances,  entirely  different  from   the  present 
case.    That  was  a  case  of  two  vessels  detached  from 
the  fleet,  under  the  command  of  Admiral  Pigot,  in 
the  West  Indies,  to  chase  two  strange  ships  appear- 
ing in  sight,  the  fleet  bearing  up  all  the  time  as  fiist 
as  possible  to  support  them.    The  chasing  vessels 
took  the  two  ships  first  appearing,  and  also  a  third, 
on  which  the  dispute  arose.    There  was  much  con- 
trariety of  evidence  whether  the  fleet,  which  was 
continuing  to  sail  in  the  same  direction,  was  not  up 
and  in  sight,  and  the  chief  doubt  arose  owing  to  the 
night  coming  on,  for  if  it  had  been  day,  the  fleet 
would  clearly  have  been  in  sight,  and  it  was  at  all 
events  known  to  be  at  hand,  and  ready  to  have 
given  any  support  that  might  be  wanting.     Under 
these  circumstances,  the  Court  of  Appeals  affiiined 
the  sentence  of  the  court  below,  pronouncing  for 
joint-capture — and  in  that  sentence  it  is,  I  beliere, 
true,  as  it  has  been  stated  by  the  counsel,  that  soioe 
mention  was   made  of  the  words  jointrenterpi'i^ 
But,  taking  the  case  together,  it  can  by  no  means 
be  said  to  go  the  length  of  the  present  claimu 

"  As  far  as  cases  go,  then,  there  is  an  entire  feilure 
of  authority  on  the  part  of  The  Vestal.  But  the 
usage  of  the  navy  has  been  resorted  to,  and  a  e*8e 
has  been  cited  of  The  AuduciouSy  one  of  the  fleet 
under  command  of  Lord  Howe,  being  permitted  fo 
ahare  in  the  victory  of  the  first  of  June,  1794. 

**  It  is  admitted,  and  it  is  certainly  true,  that  the 
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practice  of  the  navy,  in  opposition  to  the  words  of 
the  act  of  Parliament,  or  a  proclamation,  or  to  the 
established  law,  cannot  weigh  or  be  of  any  author- 
ity. 

"  At  the  same  time,  the  court  would  be  extremely 
unwilling  to  break  in  on  any  settled  and  received 
notions  of  the  navy,  or  to  disturb  a  practice  gener- 
ally prevailing  among  themselves.  But  the  case 
cited  is  diflferent  from  the  present.  TTie  Audacioua 
had  actually  engaged  in  the  enemy's  fleet,  and  had 
separated  only  in  chase  of  one  of  their  ships. 

"  T}ie  t'a/iadiar,  .another  case  which  has  been  men- 
tioned, chased  from  the  fleet,  on  signal,  on  the  prize 
coming  in  sight.  Tke  Lwwestoffj  which  is  another 
case  stated  to  ho^ve  happened  in  the  Mediterranean, 
was  not  detached  from  the  Mediterranean  fleet  till 
after  the  chase  had  actually  begun. 

"  The  circumstances,  therefore,  materially  distin- 
guish these  cases  from  the  present;  and  I  am  at 
liberty  to  say,  that  no  case  in  point  or  authority 
has  been  produced.     Is  there,  then,  any  admitted 
principle?    The  gentlemen  have  resorted  to  the 
general  principle  of  common  enterprise,  and  it  has 
been  contended  that,  where  ships  are  associated  in 
a  common  enterprise,  that  circumstance  is  sufficient 
to  entitle  them  to  share  equally  and  alike  in  the 
prizes  that  are  made ;  but  certainly  that  cannot  be 
maintained  to  the  full  extent  of  these  terms.    Many 
cases  might  be  stated  in  which  shipf  so  associated 
would  not  share.     Suppose  a  case  that  ships,  going 
out  on  the*  same  enterprise,  and  using  all  their  en- 
deavors to  effectuate  their  purpose,  should  be  separ 
rated  by  storm  or  otherwise,  who  would  contend 
that  they  should  share  in  each  other^s  captures? 


308  JOUrrCAFTDBBL 

There  is  no  case  in  which  such  persons  have  beer 
allowed  to  share  after  separation,  being  not  in  sight 
at  the  time  of  chasing.  It  cannot  be  laid  down  to 
that  extent ;  and,  indeed,  it  would  be  extremely  in- 
commodious that  it  should.  Nothing  is  more  diffi- 
cult than  to  say  precisely  where  a  common  enterprKe 
begins.  In  a  more  enlarged  sense,  the  whole  navy  of 
England  may  be  said  to  be  contributing  in  the  joint- 
enterprise  of  annoying  the  enemy.  In  particular 
expeditions,  everj^  semce  has  its  divisions  and  suK 
divisions.  Operations  are  to  be  begun  and  cod- 
ducted  at  different  places.  In  the  attciek  of  aL 
island,  there  may  be  diflFerent  ports,  and  different 
fortresses,  and  different  ships  of  the  enemy  lying 
before  them. 

"  It  may  be  necessary  to  make  the  attack  on  the 
opposite  side  of  the  island,  or  to  a«iSociate  othtr 
neighboring  islands  as  objects  of  the  same  attack. 
The  difficulty  is,  to  say  where  the  joint-enterpris* 
actually  begins.  Again,  is  it  every  remote  contri- 
bution, given  with  intention  or  without  intention, 
that  is  sufficient  ?  I  apprehend  that  is  not  to  be 
maintained.  An  actual  service  may  be  done  with- 
out intention ;  or  there  may  be  a  general  intention 
to  assist,  and  yet  no  actual  assistance  given*  Can 
anybody  say  that  a  mere  intention  to  assist,  with- 
out actual  assistance,  though  acted  upon  with  the 
most  prompt  activity,  would,  in  all  cases,  be  suffi- 
cient ?  If  persons,  under  such  claims,  could  share, 
there  would  be  no  end  to  dispute.  No  captor 
would  know  what  he  was  about ;  whether,  in  eveiy 
prize  he  made,  there  might  not  be  some  one,  Mj 
leagues  distant,  working  very  hard  to  come  up,  and 
even  acting  under  the  authority  of  the  admiralty, 


JOIKT-OAFTUBE.  209 

to   cooperate  with  him.     In  serving  his  country, 
every  captor  would  be  left  in  uncertainty,  whether 
some  person  whom  he  never  saw,  and  whom  the 
enemy  never  saw,  might  not  be  entitled  to  share 
with  him  in  the  rewards  of  his  labor.     The  great 
intent  of  prize  is  to  stimulate  the  present  contest, 
and  to  encourage  men  to  encounter  present  fatigue 
and  present   danger;   an  eflfect  which  would  be 
infinitely  weakened  if  it  were  known  that  there 
might  be  those  not  present,  and  not  concerned  in 
the  danger,  who  would  entitle  themselves  to  share. 
"  What  is  the  true  criterion  in  these  cases  ?     The 
being  in  sight,  or  seeing  the  enemy  accidentally  a 
day  or  two  before,  will  not  be  sufficient ;  it  must 
be,  at  the  commencement  of  the  engagement,  either 
in  the  act  of  chasing,  or  in  preparation  for  chase, 
or   afterward,   during  its  continuance.     K  a  ship 
was  detached,  in  sight  of  the  enemy,  and  under 
preparation  for  chase,  I  should  have  no  hesitation 
in  saying  she  ought  to  share.     But  if  she  was  sent 
away  after  the  enemy  had  been  descried,  but  before 
any  preparations  for  chase,  or  any  hostile  move- 
ments had  taken  place,  I  think  it  would  be  other- 
wise.    There  must  be  some  actual  contribution  of 
endeavor,  as  well  as  a  general  intention.'' 

The  ship  Odin  was  captured  off  St.  Helena  by  Poctrine  of    ' 
boats  sent  from  the  British  ship  of  war  Tha  Ttusty.  SSSoTiia 
A  claim  to  share  in  the  proceeds  of  the  prize  was  {j^'^^'^rhate 
made  on  behalf  of  Ths  Royal  Admiral^  a  private  anned  TeaeeiB. 
ship  of  war,  on  the  ground  that  her  boats,  which  had  down, 
been  sent  out  from  the  harbor  of  St.  Helena  to  aid 
in  effecting  the  capture,  were  in  sight  when  the 
capture  was  in  fact  made  by  the  boats  from  TM 

U 
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Lord  Stowell  said:  "I  know  of  no  case  that 
would  sustain  such  a  daim.  The  principle  of  con- 
structive assistance  has  been  thought  to  have  been 
carried  somewhat  far,  and  the  later  inclination  of 
courts  of  justice  has  been '  rather  to  restrain  than 
extend  the  rule.  Between  private  ships  of  war  and 
king^s  ships,  the  rule  of  law  has  been  always  held 
more  strictly,  and  it  has  not  been  the  doctrine  of 
vhe  admiralty  to  raise  constructive  assistance  so 
<ii:3ily  between  them  as  between  king^s  ships.  If 
the  competition  had  been  between  two  king's  ships, 
it  would,  in  my  opinion,  be  highly  questionabk 
whether  a  boat  so  sent  out,  could  support  a  claim 
to  share,  on  the  mere  principle  of  being  in  sight 
There  is,  I  think,  a  very  solid  ground  of  distinction 
between  the  claims  of  a  boat  in  the  different  cases 
of  an  actual  and  a  constructive  capture.  Where  & 
boat  actually  takes,  the  ship  to  which  it  belongs, 
has  done,  by  means  of  this  boat,  all  that  it  could 
have  done  by  the  direct  use  of  its  own  forca  In 
the  case  of  mere  constructive  capture,  the  construc- 
tion which  is  laid  upon  the  supposed  intimidation 
of  the  enemy,  and  the  encouragement  of  a  friend, 
from  a  ship  of  war  being  seen,  or  within  sight  of  a 
capture,  applies  very  weakly  to  the  case  of  a  boat^ 
an  object  that  attracts  little  notice  upon  the  water, 
and  whose  character,  even  if  discerned  by  either 
of  the  parties,  may  be  totally  unknown  to  both. 

"More  unreasonable  still  would  this  be  upon 
actual  captors,  if  the  constructive  co-operation  of 
such  an  object  would  give  an  interest  to  the  entire 
ship  to  which  it  belonged.  Where  a  ship  is  in 
sight,  she  is  conceived  to  co-operate  in  the  propor- 
tion of  her  force.     But  what  room  is  there  for  such 
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a  presumption  where  she  cooperates  only  by  the 
force  of  her  boat  ? 

"  I  am  of  opinion,  both  on  principle  and  author- 
ity, that  where  no  antecedent  agreement  is  proved 
to  have  taken  place,  a  vessel  lying  in  harbor,  cannot 
be  entitled  to  share  in  a  capture  made  out  of  the 
harbor,  by  the  circumstance  of  her  boat  being  merely 
in  sight."^ 

The  distinction  between  public  and  private  armed  ^h®  "^«- 
ships  of  war  with  reference  to  claims  as  joint-cap- 
tors, alluded  to  by  Lord  Stowell  in  the  case  of  The 
Odin^  is  more  distinctly  laid  down  by  him  in  an- 
other case,  in  which  the  claim  was  made  on  the  part 
of  two  privateers.  The  Lark  and  General  Coote^  to 
share  in  the  prize  of  the  public  ship  of  war  The. 
Gannet?    He  says : 

"  The  rale  of  law  on  this  subject,  which  has  long 
been  established  in  this  court  and  the  Court  of  Ap- 
peals in  various  cases,  is,  that  it  must  be  shown  on 
the  part  of  the  privateers  that  they  were  construct- 
ively assisting. 

"  The  being  in  sight  is  not  sufficient  with  respect 
to  them,  to  raise  the  presumption  of  co-operation  in 
the  capture.  They  clothe  themselves  with  commis- 
sions of  war,  from  views  of  private  advantage  only. 
They  are  not  bound  to  put  their  commissions  in 
use  on  every  discovery  of  the  enemy,  and  therefore  ^®^**™^ 
the  law  does  not  presume  in  their  favor,  from  the 

mere  circumstance  of  being  in  sight,  that  they  were 
*• 

'  ThA  Odin^  4  Rob.,  318;  vide  also  La  BeUe  Coquette,  1  Do<L, 
1%;  The  Nancy,  4  Rob.,  327;  Th«  Vryheid,  2  Rob.,  16;  The 
Niemen,  1  Dod.,  16. 

'  The  Amitiej  6  Rob.,  261. 
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there  with  a  design  of  contributing,  assisting,  and 
engaging  in  the  contest  There  must  he  the  aninju^ 
capiendi^  demonstrated  by  some  overt  act,  by  somr 
variation  of  conduct,  which  would  not  have  taken 
place  but  with  reference  to  that  particular  object, 
and  if  the  intention  of  acting  against  the  enemy  had 
not  been  eflfectually  entertained." 

Again,  in  another  case,^  with  reference  to  king^« 
ships,  Lord  Stowell  said : 

"  They  are  under  a  constant  obligation  to  att^iok 
the  enemy  wherever  seen ;  a  neglect  of  duty  is  not 
to  be  presumed,  and  therefore,  from  the  mere  cir- 
cumstance of  being  in  sight,  a  presumption  is  suffi- 
ciently raised,  that  they  are  there,  animo  capiendi 
In  the  case  of  privateers,  the  law  does  not  girt^ 
them  the  benefit  of  the  same  presumption,  Sliip^ 
of  this  description  go  out  very  much  on  speculation 
of  private  advantage,  which,  com))ined  with  other 
considerations  of  public  policy,  are  undoubtedly 
ven^  allowable,  but  which  do  not  lead  to  the  same 
inference,  as  that  which  the  law  constructs  on  thf» 
known  duty  imposed  on  king^s  ships.  A  privateer 
is  under  no  obligation  to  attack  all  she  meets,  but 
'  acts  altogether  on  views  of  private  advantage.  She 
may  not  be  disposed  to  engage  in  every  contest, 
and  therefore  the  presumption  does  not  arise  in 
any  instance,  that  she  is  present  animo  capiendi 

"  A  contra/ry  route^  if  proved,  would  defeat  the 
claim  of  a  king's  ship,  but  if  nothing  appears  on 
the  one  side  or  the  other,  as  to  that  fact,  the  mere 
presence  would,  I  think,  be  sufficient  to  •  entitle 
the  king's  ship  to  the  character  of  a  constructive 
captor." 

*  La  Flore,  5  Rob.,  86a 
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A  case  already  dted^*  establishes  the  principle, 
that  in  a  case  of  joint^apture,  grounded  on  the  be- 
ing in  sight,  it  is  necessary  that  the  claiming  vessel 
should  have  been  seen  by  the  actual  captor,  and 
udso  by  the  captured  vessel^  one  of  which  facts,  must 
be  established  by  evidence  other  than  that  of  the 
claiming  vessel,  and  the  other  by  implication  and 
necessary  inference. 

When  two  vessels  are  associated  for  the  pur- Joj"^oter. 

,  ,  *         pnse  as  affeot- 

pose  of  effectmg  a  capture,  the  contmuance  of  the  ing  questional 
chase  is  sufficient  to  give  the  right  of  joint-capture,  w^tMoe!^^ 
and  the  being  in  sight  at  the  time  of  the  capture  is, 
under  such  circumstances,  not  essential* 

It  has  been  determined  also,  that  ships  are  entit- 
led as  joint-captors,  that  have  been  in  chase  during 
the  day,  and  continuing  the  pursuit  in  a  proper 
direction,  that  is,  in  the  direction  taken  by  the 
prize,  altliough  prevented  by  darkness  from  seeing 
thd  actual  capture,  or  by  the  thickness  of  an  inter- 
vening fog,  or  an  interposing  headland,  at  the  mo- 
ment of  surrender,  because  the  impulse  and  im- 
pression in  the  mind  of  the  enemy  who  is  to  be  in- 
timidated, or  of  the  friend  who  is  to  be  encouraged, 
continue  in  full  force,  and  thus  support  the  prin- 
ciple on  which  the  doctrine  of  constructive  assist- 
ance is  based  * 

As  to  rights  of  revenue-cutters  to  be  joint-cap- 
tors, in  a  case  .involving  the  question,*  Lord  Stow- 
ell  says  : 

"It  is  a  known  rule  of  law,  that  the  mere  fact  ^'^f^^^^f  «^ 
of  bemg  m  sight  would  be  sufficient  to  entitle  a  joinu-aptora. 


Ths  Faderhndt,  6  Rob.,  120.    •  The  Farsigheid,  3  Rob.,  816. 
UEtoilc,  2  Dodaon,  106.  *  The  Bellona,  1  Edw.,  64. 


2!  4  JOJanvOAFTlTKE. 

long's  ship,  because  in  ships  fitted  out  by  the  stat^. 
for  the  express  purpose  of  cruising  against  tl:' 
enemy,  the  animus  capiendi  is  always  presumed- 
but  this  presumption  does  not  extend  to  privatet^i  . 
In  the  one  case,  the  duty  is  obligatory,  in  the  othe. 
where  private  individuals  make  captures  at  their 
own  expense,  they  are  engaged  in  a  mere  commer- 
cial speculation,  to  be  carried  into  eflfect  by  militan' 
means,  but  dependent  upon  their  own  will  in  thf 
particular  acts  and  exercises  of  their  authority. 
Although  they  are  authorized  they  are  not  com- 
manded to  capture.     It  is  a  matter  in  which  they 
are  left  to  their  own  discretion.     But  these  vessel- 
employed  in  the  service  of  the  revenue,  are  a  class 
of  ships  of  an  anomalous  kind,  partaking  in  some 
degree  of  both  characters.     They  belong  to  the 
government,  and  are  maintained  at  th^  public  ei- 
pense,  but  not  for  the  purpose  of  making  capture? 
from  the  enemy.     On  the  other  hand,  they  h|ive 
commissions  of  war,  but  these  are  private  commis- 
sions, which  impose  no  peculiar  duties  upon  them. 
They  are  not  bound  to  attack  and  pursue  the  ene- 
my more  than  other  private  ships  of  war — ^ajid  they 
are  likewise  unfavorably  distinguished  in  this  re- 
spect— ^that  the  advantages  of  capture  are  not  held 
out  to  them,  the  interest  in  all  captures  made  by 
them  being  reserved  to  the  crown. 

"  Primarily,  their  duty  is  to  protect  the  revenue, 
and  the  capture  of  the  enemy's  vessels  is  engrafted 
on, the  original  character.  All  they  derive  from 
these  commissions,  is,  an  authority  to  attack  the 
enemy,  in  addition  to  other  authorities  that  belong 
to  their  original  and  proper  employment;  on  princi- 
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pie,  therefore,  they  can  only  be  considered  as  private 
ships  of  war. 

"They  are  under  no  injunction  to  cruise  against 
the  enemy,  and  are  employed  generally  for  fiscal 
purposes.  It  is  true  that  there  is  the  addition  of  a 
military  commission  in  time  of  war ;  but  that  does 
not  designate  them  anew,  it  merely  puts  them  on  a 
footing  with  other  private  ships  of  war." 

A  private  ship  of  war  made  claim  as  joint-cap- 
tors to  share  in  the  prize  of  a  valuable  Spanish 
galleon,  taken  by  The  Triton  frigate,  on  the  ground 
that  she  was  not  in  sight  at  the  tiine  of  the  capture, 
but  had  placed  herself  in  such  a  position  as  to  be 
effectual  in  cutting  off  the  retreat  of  the  galleon 
into  a  friendly  port.^ 

Lord  Stowell  said :  "  The  being  in  sight  will  not 
"be  sufficient;  it  would  open  the  door  to  very  fre- 
quent and  practicable  frauds,  if,  by  the  mere  act  of 
hanging  on  upon  his  majesty's  ships,  to  pick  up  the 
crumbs  of  the  captures,  small  privateers  should  be 
Leld  entitled  to  an  interest  in  the  prize  which  the 
king's  ships  took." 

A  Spanish  register  ship  of  eight  hundred  tons 
and  twenty-six  guns  (twelve-pounders),  was  taken 
on  the  29th  of  November,  1799,  by  TJie  Husmr^ 
Captain  Salter.  The  Resolution^  a  privateer  of 
sixteen  six-pounders,  put  in  a  claim  of  joint-capture, 
and  it  was  allowed,  on  the  ground  of  highly  meri- 
torious gallantry  and  perseverance  in  keeping  the 
prize  in  chase,  from  the  5th  to  the  20th  of  Novem- 
ber; of  having  fought  her  several  times,  notwith- 

'  The  Santa  Brigada,  8  Bob.,  63. 


215 


2 1 1\  JOIKT-CAPTTJRBw 

standing  the  great  disparity  of  force;  and  having 
kept  constantly  up  wdth  her,  burning  false  ligbts, 
etc.,  during  the  night,  to  attract  the  notice  and  a*^ 
rtiotiince  of  some  British  cruiser. 

In  a  case  where  it  appeared  that  one  of  two 
joint-chasers  had  been  ordered  to  pick  up  the  boats 
of  the  other,  and  by  reason  of  the  delay  occasioned 
by  the  performance  of  this  service,  had  lost  sight 
of  the  prize,  and  a  third  ship  came  up  and  made 
the  capture,  it  was  held  that  no  right  existed  to 
share  virith  that  ship.* 

Lord  Stowell  said :  "  To  obey  the  lawful  com- 
mands of  their  superiors,  is  the  first  duty  of  the 
king's  officers,  and  views  of  mere  private  advan- 
tage are  of  secondary  consideration  only,  and  must 
give  way  to  the  imperative  requisitions  of  the  pub- 
Kc  service." 

In  support  of  the  blockade  at  Malta,  in  1800, 
the  British  national  ships  of  war,  OvUoden  and 
Northurnberlmid^  were  stationed  at  different  porta 
They  preferred  a  claim  as  joint-captora,  which  was 
resisted  on  the  ground  that  they  had  been  unable 
to  take  actual  part  in  the  capture,  in  consequence 
of  unfevorable  weather.* 

|n  the  opinion  of  the  court  allowing  the  claim, 
Lord  Stowell  says : 

"  It  is  objected  that  they  had  not  the  physical 
means  of  pursuing,  because  the  state  of  the  wind 
was  such  that  they  could  not  quit  the  bay. 

"  Whether  they  would  have  pursued  if  it  had 


The  Financier,  1  Dod.,  67. 

The  Guillaume  Tell,  1  Edw.,  113. 
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l>eeii  physically  possible,  it  is  not  necessary  to  in- 
quire.    In  the  case  of  chasing  by  a  fleet,  the  ani- 
rmbs  persequendi  in  all,  is  sufficiently  sustained  by 
tbe  act  of  those  particular  ships  which  do  pursue.   It 
is,  I  think,  highly  probable,  that  even  if  the  wind  had 
been  fair,  the  OaUoden  and  Northumberland^  as  some 
of  the  other  ships  off  Valetta  did,  would  have  re- 
mained in  a  state  of  inactivity,  reasonably  judging 
fix>ni  the  precautions  taken,  and  from  the  flashes  of 
the  guns,  that  a  sufficient  force  had  already  gone  up- 
on the  service.     Therefore,  unless  it  can  be  main- 
tained, which  it  certainly  cannot,  that  the  whole  of 
a  squadron  must,  in  all  cases,  pursue,  and  that  the 
other  ships  which  remain  inactive  off  Valetta  are 
not  entitled  to  share,  upon  what  principle  are  these 
two  ships  to  be  excluded  ?     But  it  has  been  urged, 
as  the  wind  then  was,  ships  of  their  burden  could 
not  have  cleared  the  shoals  so  as  to  get  out ;  and  it 
comes,  therefore,  to  a  question  of  law,  whether  such 
an  intervention  of  physical  impossibilities  will  ex- 
clude a  ship  from  being  held  part  of  a  squadron  as- 
sociated for  the  express  purpose  of  making  the  cap 
tnre.    There  have  been  cases  in  which  it  has  been 
held  that  physical  impossibilities  of  some  perma- 
nence, and  which  could  not  be  removed  in  time, 
would  have  such  an  effect ;  as,  for  instance,  in  the 
case  of  a  ship  lying  in  harbor,  totally  unrigged, 
which  has  been  held  to  be  as  much  excluded  as 
one  totally  unconscious  of  the  transaction,  because, 
by  no  possibility  could  that  ship  be  enabled  to  co- 
operate in  time.     But  I  take  it,  that  in  no  case,  the 
mere  intervention  of  a  circumstance  so  extremely 
local  and  transitory  as  the  accidental  state  of  the 
wind,  has  been  made  the  ground  of  exclusion.   The 
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interests  of  joint-captors  would  be  plao^d  on  aver 
precarious  and  uncertain  footing,  if  a  doctrine  wer» 
admitted,  which  referred  them  to  the  l^al  ope» 
tions  of  a  casualty  so  variable  in  itself  and  so  lit- 
tle capable  of  being  accurately  estimated. 

"It  being  proved  in  this  case,  that  the  whole  fleet 
were  acting  with  one  common  consent,  upon  a  pre^ 
concerted  plan,  for  the  capture  of  this  prize,  it  wa* 
as  much  a  chasing  from  the  orders  of  the  officer  is 
command,  as  if  it  had  actually  taken  place  in  opai 
sea.  It  was  a  chasing  by  signal,  and  in  siglii;  o( 
these  two  ships ;  which,  even  if  they  had  not  been 
incapacitated  by  the  state  of  the  wind,  in  all  prob- 
ability would  not  have  thought  it  necessary  or 
proper  to  join  in  the  pursuit. 

"  The  cases  which  have  been  cited  are  very  difler- 
ent  from  this.  .The  Gerierevx  (Lords,  •  May  7tli, 
1803)  was  captured  upon  the  coast  of  Sicily,  at  the 
distance  of  twenty-two  leagues  from  Malta,  by  a 
part  of  the  squadron  which  was  sent  to  look  out 
for  her,  while  the  rest  kept  their  station  off  ValetU; 
there  was  no  sight,  and  the  utmost  they  could  bring 
the  case  up  to  was,  that  a  firing  of  the  guns  was 
heard  by  one  of  the  stationed  shipa 

"  In  the  case  of  the  Mars^  there  was  neither  sigl^ 
nor  association ;  and  in  the  Frantmansdorff  (Lords, 
1st  August,  1795),  there  was  the  same  effect  of  a 
want  of  association. 

"  Now,  in  this  case,  there  was  not  only  an  actual 
sight,  not  only  a  perfect  conusance  of  what  wa^ 
going  forward,  but  as  complete,  and  uniform,  and 
persevering  an  association  in  this  particular  object 
as  well  as  in  the  general  object  of  the  blockade,  as 
can  be  imagined.    I  am  therefore  of  opinion,  that 
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the  OuUoden  sjxd  Northumberland  are  entitled  to 
sliare,  and  that  the  same  right  will  extend  to  the 
other  ships  which  remained  off  Valetta,  although 
they  have  not  made  themselves  parties  to  this  suit. 
But  the  national  ship  Leda  was  sent  forward  to 
the  coast  of  South  America  to  obtain  information 
there  for  the  guidance  of  the  expedition  against 
Buenos  Ayres.  She  left  the  station  before  the 
armament  arrived,  and  again  retiu'ned  a  few  days 
after  the  capture  of  the  settlement  made  by  the 
fleet.  She  was  held  not  to  be  entitled  to  share  as 
joint'<5aptor,  either  by  virtue  of  antecedent  or  of 
subsequent  service  in  the  enterprise/'^ 

The  ship  of  war  Defence  was  in  sight  from  the 
masthead  on  the  occasion  of  a  capture  being  made 
by  another  vessel,  and  on  that  ground  claimed  the 
privilege  of  joint-captor.     Lord  Stowell  said:  "I^^^^^ 
am  not  aware  of  any  one  instance  in  which  the  sight  only 

,    r  J  i?  •    •    J.         X  X.   •        from  the  maat- 

court  has  pronounced  for  a  jomt-capture  on  bemg  head, 
in  sight  only  from  the  masthead.  I  do  not  say  that 
such  a  case  would  be  entirely  and  absolutely  out  of 
the  reach  of  the  principle  on  which  the  being  in 
sight  is  admitted  to  constitute  an  interest  of  joint- 
capture  ;  but  this  may  be  safely  affirmed — ^that  if 
the  court  was  to  pronounce  for  such  a  claim,  upon 
such  evidence,  it  would  be,  in  all  respects,  a  very 
extreme  case  indeed."* 

The  ships  Alfred^  Dictator j  Bittern^  Zephyr  and 
Pelican  claimed  to  share  in  the  property  taken  on 
land,  and  in  the  capture  of  one  vessel,  and  in  the 

'  Buenot  Ayres,  1  Dod.,  28.       *  The  Robert,  3  Rob.,  104. 
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distribution  of  bounty  for  the  destractioii  of  oth&s, 
upon  the  capture  of  the  island  of  Trinidad  by  tLe 
British.     The  claim  was  based  on  the  averment  that 
these  vessels  were  in  sight,  and  the  admiral  (Harvej) 
in  command  of  the  fleet,  expressed  an  opinion  that 
these  vessels  must  have  been  in  sight  the  evening 
before  the  enemy's  ships  were  set  on  fire  and  thf 
capture  made. 
The  bei^  in     Lord  Stowell  said :  "  The  grounds  of  this  opinion 
firmativeiy     sccm  to  be  Very  rational  and  just,  and  if  supported 
^*^^  on  the  part  of  the  vessels  themselves,  they  might 

have  been  very  material  But  the  court  is  bound 
to  expect  that  the  being  in  sight  should  be  proved 
by  some  direct  evidence  applied  to  the  fact,  and  not 
merely  by  opinion,  formed  upon  the  conjectures  of 
any  persons,  however  respectable  they  may  be. 

^^  It  is  said  that  they  heard  the  explosion.  But 
it  is  a  common  phrase,  not  more  contemptible  for 
being  common,  that  hearing  is  not  seeing. 

"  The  explosion  of  such  a  body  as  a  ship  of  war 
would  be  heard  at  a  stupendous  distance. 

"  It  is  a  well-known  fact  that,  in  the  famous  bat- 
tle in  the  Downs,  the  explosion  was  heard  in  St 
James's  Park,  and  was  made  the  foundation  of  a 
mathematical  calculation  by  Sir  William  Petty, 
with  respect  to  the  velocity  of  the  progress  of 
sound.  So,  with  regard  to  the  conflagration,  the 
atmosphere  would  be  illuminated  to  a  prodigious 
distance ;  but  it  would  be  ludicrous  to  say  that 
all  who  were  within  the  reach  of  these  appearances^ 
produced  by  the  fire,  are  to  be  taken  in  law  as 
present  at  the  occurrence  itsel£"^ 

*  The  San  BamatOy  3  Rob.,  284. 
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Three  days  after  tte  battle  of  Trafalgar,  a  Spanish 
man-of-war  was  taken  by  the  British  ship  The  Dorir 
r^ijat^  and  The  Leviathan^  though  in  sight  at  the  time, 
was  not  admitted  as  joint-captor,  because  she  was 
actually  employed  in  taking  care  of  other  ships  and 
prizes  captured  in  the  battle,  and  in  watching  the 
movements  of  The  Monarchy  another  Spanish  ship.^ 

Mere  intimidation  without  co-operation  or  active  Mereintimida- 
assistance  is  not  sufficient  basis  for  a  claim  of  joint-  cooperation  in- 

f>aTkfnrP  sufficient  to 

capture.  ^  ^  ^.j^^itle  to  the 

Certain  East  India  ships  were  employed  to  trans-  ^igiits  of  joint 

"*■  X      •^  capture. 

port  a  number  of  troops  to  the  Cape  of  Good  Hope, 
and  claimed  to  share  in  the  capture  of  that  posses- 
sion made  in  1Y95. 

Lord  Stowell  said :  "  If  they  had  been  associated 
to  act  in  conjunction  with  the  fleet,  and  did  so  act, 
they  might  acquire  an  interest  which,  on  proper 
application,  would  be  sure  to  meet  with  due  atten- 
tion. The  question  for  me  to  consider,  then,  will 
be,  whether  they  have  acquired  that  military  char- 
acter or  not  ? 

"  Their  pretensions  have  been  put  forward  on  sev- 
eral grounds. 

^  It  is  first  said  that  they  were  associated  with  the  Nor  mere  as- 
fleet.     Mere  association  will  not  do — ^the  plea  must  *^**  ^^ 
go  further,  and  show  in  what  capacity  they  were  as- 
sociated, and  that  capacity  must  be  directly  military,  i^niess  in  » 
Transports  are  associated  with  fleets  and  armies  for  capad^.  ^    ' 
various  purposes  connected  with,  or  subservient  to, 
the  military  uses  of  those  fleets  and  armies.    But  if 
they  are  transports  merely,' and  as  such  are  employed 
simply  in  the  transportation  of  men  or  stores — ^they 

'  The  El  Rayo,  1  DocL,  42. 
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do  not  rise  above  their  proper  mercantile  diameter, 
in  consequence  of  sucli  employment.  The  employ- 
ment must  be  that  of  an  immediate  application  to 
the  purposes  of  direct  military  operations^  in  which 
they  are  to  take  a  part. 

"It  is  next  placed  on  the  ground  of  intimidation, 
and,  it  is  said,  that  when  the  enemy  is  proved  to 
have  been  intimidated,  where  it  is  not  matter  of  in- 
ference, but  of  acttud  proof  y  the  assistance  ansing 
from  intimidation  is  not  to  be  considered  construc- 
tive merely,  but  an  actual  and  effective  co-opera- 
tion. 

"  But  I  take  that  to  be  not  quite  correct,  for  a 
hundred  instances  might  be  mentioned,  in  which 
actual  intimidation  might  be  produced,  without 
any  co-operation  having  been  given.  Suppose  the 
case  of  a  small  frigate  going  to  attack  an  enemrs 
vessel,  and  four  or  five  large  merchant  ships,  mi 
conscious  of  the  transaction,  should  appear  in  sight 
they  might  be  objects  of  terror  to  the  enemy,  but 
no  one  would  say  that  such  a  terror  would  entitle 
them  to  share :  though  the  fact  of  terror  was  ever 
so  strongly  proved,  there  would  not  be  that  co- 
operation and  active  assistance,  which  the  law 
requires  to  entitle  non-commissioned  vessels  to  l)e 
considered  as  joint-captors.  What  is  the  intimida- 
tion alleged  ?  That  the  Dutch  forces  were  about 
to  make  an  attack  on  the  British  army,  but,  on  the 
appearance  of  these  fourteen  ships,  desisted.  This 
was  an  intimidation  of  which  the  ships  were  totally 
unconscious,  and  which  would  have  been  just  as 
effectually  produced  by  a  fleet  of  mere  transports: 
and  I  see  no  principle  on  which  I  could  pronounce 
these  ships  entitled,  on  which  I  should  not  also  be 
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obliged  to  pronounce  any  fleet  of  merchantmen 
entitled,  in  a  similar  situation ;  for  any  number  of 
large  ships,  known  to  be  British,  and  not  known 
to  be  merchantmen,  would  have  produced  the  same 
effect.    The  intimidation  was  entirely  passive,  there 
was  no  a/rdmua  nor  design  on  their  part,  nor  even 
knowledge  of  the  fact ;  for  it  was  not  till  the  next 
day,  when  their  commodore  returned  from  Lord 
Keith,  that  they  knew  any  thing  of  the  matter,  or 
even  thought  of  the  terror  that  they  had  assisted 
in  exciting.     I  take  it  to  be  incontrovertibly  true, 
that  no  case  can  be  alleged,  in  which  a  terror  so 
excited  has  been  held  to  enure  to  the  benefit  of 
a  non-commissioned  vesseL     Another  ground   on 
which  it  is  put,  and  which  it  may  be  proper  for  me 
to  advert  to,  is  the  ground  of  analogy.      That  it  is 
a  case  of  assistance,  analogous  to  that  of  joint-chas- 
ing, on  which  it  is  said  to  be  sufficient,  if  the  non- 
commissioned ship  puts  itself  in  motion,  and  the     ^ 
cases  of  the  Tmee  Gesuster^  in  the  last  war,  and 
the  La  France  have  been  relied  upon.    I  see  no 
ground  on  which  the  analogy  can  be  supported. 
The  cases  cited  were  of  a  very  different  nature.     In 
both  of  them,  the  non-commissioned  ships  chased, 
animo  ^capiend%  and  contributed   materially,   di- 
rectly and  immediately  in  the  capture.     In  the 
present  case,  these   ships  approached,  it  is  true, 
the  Cape  of  Good  Hope,  but  with  no  animus  capi- 
endi^  with  no  hostile  purpose  entertained  by  them- 
selves, for  they  were  totally  ignorant  of  the  objects 
of  the  expedition.    It  is  moreover,  obvious  to  re- 
mark, that  all  cases  of  joint-chasing  at  sea,  differ  so 
materially  from   all  cases  of  conjunct  operations 
tipon  land,  that  they  are  with  great  danger  of  in 
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accuracy,  applied  to  riustrate  each  other.  In  joint- 
chasing  at  sea,  there  is  the  overt  act  of  pursuiDg; 
by  which  the  design  and  actual  purpose  of  the 
party  may  be  ascertained,  and  much  intimidation 
may  be  produced,  but  in  cases  of  conjunct  opera- 
tions upon  land,  it  is  not  the  mere  intrusion,  even 
of  a  commissioned  ship,  that  would  entitle  parties 
to  share.  The  interest  of  the  prize  is  given  to  the 
fleet  and  army,  and  it  would  not  be  the  mere  vol- 
untary interposition  of  a  privateer  that  would  en- 
title her  to  share.  It  would  be  a  very  inconveni- 
ent doctrine,  that  private  ships  of  war,  by  wat<rhing 
an  opportunity,  and  intruding  themselves  into  an 
expedition  which  the  public  authority  had,  in  no 
degree  committed  to  them,  should  be  at  liberty  to 
say,  *  we  will  co-operate,'  and  that  they  should  be 
permitted  to  derive  an  interest  from  such  a  spon- 
taneous act,  to  the  disadvantage  of  those  to  whom 
the  service  was  originally  intrusted.  Expeditions 
of  this  kind,  designed  by  the  immediate  authority 
of  the  state,  belong  exclusively  to  its  own  instrn- 
ments,  whom  it  has  selected  for  the  purpose,  and  it 
miglit  be  attended  with  very  grave  obstiiiction  to 
the  public  service  of  the  country,  if  private  indi- 
viduals could  intrude  themselves  into  such  under 
takings,  iminvited,  and  under  color  of  their  letter 
of  marque.  I  think,  therefore,  that  the  cases  of 
chasing  at  sea  and  of  conjunct  operations  on  land, 
stand  on  different  principles,  and  that  there  is  little 
analogy  which  can  make  them  clearly  applicable  to 
each  other. 

"  It  is  next  said,  that  they  were  directed  to  hoist 
pennants,  and  that  it  was  the  opinion  of  a  very 
high  military  officer  in  a  former  case,  that  the  per- 
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inissiou  to  wear  the  pennant  did  give  the  character 
of  king's  ship ;  but  the  decision  in  the  very  case  in 
vv^hich  that  opinion  was  offered  (in  the  capture  of 
Negapatam),  held,  that  a  ship,  which,  in  that  case 
had  \vorn  a  pennant,  was  not  to  be  considered  in  a 
military  character,  but  as  a  transport;  the  mere 
circumstance,  therefore,  that  these  ships,  which  were 
large  ships,  and  had  before  carried  pennants,  and 
had  taken  them  down  only  out  of  respect  to  the 
king's  ships,  and  were  desired  to  hoist  them  again, 
I  cannot  hold  to  be  a  sufficient  proof  that  they 
were,  by  that  act,  taken  and  adopted  into  the  mili- 
tary character.     I  can  attribute  no  such  effect  to  a 
mere  act  of  civility  and  condescension.     In  the  next 
place,  it  is  argued,  that  these  ships  were  actually 
employed  in  military  service,  although  there  is  no 
such  averment  in  the  plea.     It  comes  out  in  evi- 
dence  only,  that  their  boats  were   employed  in 
caiTying  provisions  and  military  stores  on  shore. 
That  was  a  service  certainly,  but  not  a  service  be- 
yond the  common  extent  of  transport  duty.     They 
landed  them  probably  at  the  same  time  with  the 
troops,  for  whose  use  they  were  intended ;  and  if 
not  at  the  same  time,  still  it  is  no  more  than  what 
they  were  bound  to  do  with  the  stores  and  pro- 
visions they  carried."^ 

A  claim  of  joint-capture  was  made  on  behalf  of 
land  forces,  said  to  have  co-operated  with  the  fleet 
in  the  taking  of  the  Dutch  fleet  in  Saldanah  bay  in 
1796. 

In  rejecting  the  claim  Lord  Stowell  said:   "The  The  quostion 
question  is,  whether  such  a  case  has  been  made  out,  whether  army 

*  The  Cape  of  Good  Mope,  2  Rob.,  282. 
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fbroM  can  be  on  the  part  of  the  army  a-s  will  support  their  claim 
IS^t-captora  to  be  considered  joint-captors  ?  In  the  first  place, 
toit»B*^^  °*^^^  it  is  not  pretended  that  it  iff  a  case  which  come> 
within  the  provisions  of  the  prize  act  (33  Geo.  III. 
c.  16),  which  directs  the  army  to  share  in  some 
cases  in  conjunction  with  the  fleet.  In  the  next 
place,  it  is  not  argued,  that  this  is  a  case  of  con- 
certed operations.  That  the  army  and  navy  might 
have  similar  views  is  not  contested,  but  whatever 
was  done  was  done  separately,  and  without  concert 
or  communication.  Thirdly,  it  cannot  be  denied 
that  it  lies  with  the  army  to  make  out  a  case  of 
joint-capture,  and  to  show  a  co-operation  on  their 
part,  assisting  to  produce  the  surrender — for  th^ 
surrender  was  made  to  the  fleet  alone,  possession 
was  taken  by  the  fleet ;  the  army  could  not  take 
it ;  tl\erefore,  the  onv^  probandi  lies  on  them  to 
prove  that  there  was  an  actual  co-operation  on  their 
part :  for  it  is,  I  think,  established  by  judicial  au- 
thority, and  particularly  in  the  late  case  of  Jiig- 
yernawh  (Lords,  January  26,  1799),  that  much 
more  is  necessary  than  a  mere  being  in  sight,  to 
entitle  an  army  to  share  jointly  with  the  navy  in 
the  capture  of  an  enemy's  fleet.  The  mere  presence, 
or  being  in  sight,  of  different  parties  of  naval  force, 
is,  with  few  exceptions,  sufficient  to  entitle  them  to 
be  joint-captors,  because  they  are  always  conceived 
to  have  that  privity  of  purpose  which  may  consti- 
tute a  community  of  interest;  but  between  land 
and  sea  forces,  acting  independently  of  each  other, 
and  for  different  purposes,  there  can  be  no  such 
Material  ser-  privity  presumed;  and  therefore  to  establish  a 
tTontSio' the  claim  of  joint-capture  between  them,  there  must 
b'Sit^f  f^t  ^^  *  contribution  of  actual  assistance,  and  the  mere 
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presence,  or  beins:  in  skfht,  will  not  be  sufficient.  ^P^^  ^^ 

^  '  .        .  "^®  navy,  un- 

Fourthly,  I  am  strongly  inclined  to  hold,  that  when  less  in  case  o<* 
tbere  is  no  preconcert,  it  must  not  be  a  slight  ser-  conoBrt.^^'^ 
vice,  nor  an  assistance  merely  rendering  the  capture 
more  easy  or  convenient,  but  some  very  material 
service,  that  will  be  deemed  necessary  to  entitle  an 
army  to  the  benefit  of  joint-capture.  Where  there 
is  preconcert,  it  is  not  of  so  much  consequence  that 
the  service  should  be  material,  because  then,  each 
party  performs  the  service  that  is  assigned  to  him, 
and  whether  that  is  important  or  not,  is  not  so  mar 
teriaL  The  part-  is  performed,  and  that  is  aU  that 
Avas  expected.  But  where  there  is  no  such  privity 
of  design,  and  where  one  of  the  parties  is  of  force 
equal  to  the  work,  and  does  not  ask  for  assistance, 
it  is  not  the  interposing  of  a  slight  aid,  insignificant, 
perhaps,  and  not  necessary,  that  will  entitle  the 
other  party  to  share, 

"  The  principle  of  terror,  to  support  this  claim, 
must  be  a  terror  operating  not  mediately  and  vdth  re- 
mote effect,  but  directly  and  immediately  influencing 
the  capture.  I  will  not  say  that  a  case  might  not, 
under  possible  circumstances  arise,  in  which  troops 
on  shore  might  be  allowed  to  share  in  a  capture 
m*ade  in  the  first  instance  by  a  fleet.  I  will  pmt  this 
case.  Suppose  a  fleet  should  come  into  a  hostile 
bay,  with  the  design  of  capturiag  a  hostile  fleet  ly- 
ing there,  and  a  fleet  of  transports  should  also  acci- 
dentally arrive  with  soldiers  on  board;  suppose 
these  soldiers  made  good  their  landing,  and  gained 
possession  of  the  hostile  shore,  and  by  that  means 
should  prevent  the  enemy  from  nmning  on  shore 
and  from  landing,  and  thereby  influence  them  to 
surrender.     I  will  not  say  that  troops  in  such  a 
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situation  might  not  entitle  themselves  to  share,  al- 
though the  surrender  had  been  made  actually  to 
the  fleet.  But,  suppose  the  troops  to  land  on  & 
coast  not  hostile,  but  not  on  their  own  coast — ^I  do 
not  suppose  that  the  possession  of  such  a  short- 
would  draw  the  same  consequences  after  it,  fc«- 
what  difference  would  it  make  whether  there  were 
troops  on  shore  or  not  ?  The  enemy  must  know, 
that  in  a  day  or  two  the  landing  on  a  shore,  to 
them  hostile,  must  be  followed  by  sure  and  certab 
captivity,  whether  there  was  a  party  of  military  ot 
not. 

"What  additional  terror  does  an  aiiny  hold  out  i 
The  consequences  of  captivity  would  be  the  same  ii; 
either  case,  and  unless  there  had  been  a  notice  and 
denunciation  of  particular  severity,  I  do  not  under- 
stand that  by  the  laws  of  war  they  would  be  ex- 
posed to  more  than  a  rigorous  imprisonment.^ 

"  Where  a  capture  is  made  by  a  conjoint  expeili 
tion,  composed  of  a  British  naval  force  and  an  army 
of  allies,  the  case  is  not  within  the  provisions  of  the 
British  prize  act,  and  therefore  the  captors  must  al- 
together depend  upon  the  government  bounty  for 
reward  for  such  a  capture.*" 
Rights  of  joint-     The  claim  of  joint-captors  is  not  invalidated  bj 
vitiated  by  the  the  fraudulent  conduct  of  the  actual  captors. 
a^  oaptore.      "^^  master  of  The  Sinus^  the  capturing  frigate, 
was  charged  with  having, "  contrary  to  the  rule  and 
practice  of  the  navy,"  made  no  signal  of  an  enemy, 
to  other  British  vessels  in  sight ;  and  Lord  Stowdl 
said,  admitting  the  other  to  the  benefit  of  joint-cap 

»  The  Dordrecht,  2  Rob.,  57. 

'  The  Stella  del  Norte,  6  Rob.,  850 ;  The  British  Ouiaua^  S 
Dod.,  151. 
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ture :  ^^  Their  discontinuance  of  the  chase  and  alteiv 
ation  of  the  course,  is  not  an  act  of  their  own,  but 
an  act  wrongfully  occasioned  hy  the  neglect  or  mis- 
take or  wilful  omission  on  the  part  of  the  Siriws  ; 
and  being  so,  would  not  have  the  eflfect  which 
generally  would  follow  upon  the  discontinuance  of 
the  chase  and  alteration  of  the  course,  before  the  act 
of  capture  took  place ;  for  generally,  a  discontinu- 
ance and  alteration  would  defeat  the  interest  of  a 
joint-captor,  by  destroying  the  presumption  of  as- 
sistance and  intimidation.^'^ 

There  are  many  other  cases  in  which  fraud  on  the 
part  of  the  actual  captor  has  been  held  to  vest  an 
interest  as  joint-captors  in  those  who  would  have 
been  co-operators  or  constructive  captors,  but  for 
such  fraudulent  act,*  * 

In  cases  whg^e,  at  a  period  antecedent  to  the  cap- 
ture, an  engagement  had  taken  place  between  the 
vessel  claiming  as  joint-captor,  on  the  basis  of  con- 
structive assistance,  and  the  prize,  the  courts  lean 
strongly  in  favor  of  upholding  the  claim. 

The  British  ship-of-war  Sparrow^  had  engaged 
VEtoUe^  a  French  frigate,  a  joint-cruiser,  the  Hebriia 
then  being  in  the  distance.  On  the  following  day 
The  Hebrus  captured  LJStoUe^  The  Sparrow  still 
being  in  chase.  The  claim  to  share  on  the  part  of 
I%e  Sparrow  was  admitted  by  Lord  Stowell  say- 
ing :  "  I  hold  it  to  be  a  clear  and  indisputable  rule 
of  law,  that  if  two  vessels  are  associated  for  one 

'  The  Waaksamheid,  3  Rob.,  1. 

•  The  Galen,  1  Dod.,  483 ;  The  Herman,  3  Rob.,  8 ;  The 
Bobert,  \h,yl94;  The  Undraupht,  ih,.  Appendix,  35  \  The  Minerva^ 
2  Acton,  il2  ;  La  Virgine,  6  Rob.,  124;  L'Amitie,  6  Rob.,  267  ; 
T'r-  Sparkler,  1  Dod,  362. 
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oommon  purpose,  as  these  vessels  were,  the  contino- 
ance  of  the  chase  is  sufficient  to  give  the  right  of 
joint-capture.  Sight,  under  such  circumstances,  is 
by  no  means  necessary,  because,  exclusive  of  that, 
there  exists  that  which  is  of  the  very  essence  of  the 
claim,  encouragement  to  the  friend,  and  intimida- 
tion to  the  enemy.  Both  TJie  HSrus  and  the  ene- 
my's frigate  knew  that  The  Sparrow  was  astern, 
and  that  she  was  using  her  best  endeavors  to  come 
up.  She  was  a  consort  of  the  actual  captor,  and 
pursued  the  prize  in  conjunction  with  her,  and  had 
not  discontinued  the  pursuit  when  the  capture  was 
consummated."* 

Previous  con-     If  two  cruisers  casually  meet,  and  the  captain  of 
Sfbasirfora  ^^  ^i^^  is  scuior  in  sesrvice  to  the  captain  of  the 
^re  if^n^  other,  though  they  are  of  equal  rank,  by  the  rules 
abandoned  at  of  the  scrvicc  the  ship  uudcr  the  command  of  the 
capture*        junior  officer  is  under  the  direction  of  the  other. 
If,  in  pursuance  of  such  direction,  the  junior  cap 
tain  is  ordered  to  pursue  one  of  two  hostile  vessels 
in  sight,  while  the  senior  pursues  the  other,  both 
vessels  being  taken,  the  junior  is  entitled  to  share 
as  joint-captor  of  both.*     "  I  consider  it  to  be  a 
clear  rule  of  law,''  said  Lord  Stowell,  in  this  case, 
"that  ships  engaged  in  a  joint-enterprise  of  thia 
kind,  and  acting  under  the  orders  of  the  same  supe- 
rior officer,  are  entitled  to  share  in  each  other's 
prizes ;    and  it  is  certainly  for  the  benefit  of  the 
public  service  that  a  rule  of  this  sort  should  pre- 
vail, in  order  that  the  public  force  of  the  state  may 
be  distributed  so  as  to  produce  the  greatest  pos- 

•  Z^Eimle,  2  Dod,  107.       *  TheEmpreu^  1  Dod.,  368. 
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sible  advantage  to  the  countiy,  and  the  greatest 
possible  annoyance  to  the  enemy," 

Where,  however,  there  has  been  such  a  disper- 
sion of  vessels,  between  whom  there  existed  a  pre- 
vious concert,  that  it  had  become  manifestly  impos- 
sible for  either  to  receive  support  or  assistance  from 
tbe  other,  the  mere  fact  of  original  concert  will  not 
support  a  claim  of  joint-capture. 

A  French  qhip  was  taken  by  one  of  three  Eng- 
lish ships,  which,  having  been  apprised  of  the  de- 
sign of  the  enemy's  ship  to  attempt  an  escape  from 
the  harbor  of  Port  au  Prince,  had  stationed  them- 
selves at  the  several  outlets  of  that  harbor.    The 
enemy's  ship  having  been  taken  by  one  of  the 
British  ships,  the  others  not  being  present,  claim 
to  share  as  joint-captors  was  preferred  by  the  ships 
not  present,  and  rejected.^    The  justice  of  this  de- 
cision, or  its  correctness  upon  the  established  prin- 
ciples in  the  law  of  joint-capture,  is  not  readily  ap 
predated.     It  would  certainly  seem  that  the  ships 
guarding  the  outlets  of  the  harbor  through  either 
of  which  the  enemy's  ship  might  have  escaped,  and 
probably  would  have  escaped  but  for  their  being 
stationed  there,  were  quite  as  much  co-operating  in 
tbe  capture,  as  ships  continuing  on  the  chase,  at  the 
tima  of  the  actual  capture  by  one  which  happened 
to  outsail  her  consorts. 

There  is  certainly  no  analogy  between,  such  a 
case  and  that  of  a  claim  to  joint-capture  by  a 
cruiser  who  had  reconnoitred  the  prize,  but  at  the 
time  of  the  capture  by  another,  had  stood  off  on 
another  chase.* 

^  The  Mars,  2  Rob.,  22. 

*  The  Lard  Middkton,  4  Rob.,  156  \  The  BattU$nak§f  2  Dod.,  32. 
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The  British  ship  Albion^  by  signal,  was  detached 
from  the  squadron  and  ordered  to  give  chase.  She 
did  so,  and  completed  that  duty ;  and  afterward, 
seeing  another  vessel  of  the  enemy,  she  made  a  seo 
ond  chase,  and  captured  the  ship;  it  was  held  that 
the  ships  of  the  squadron  were  entitled  to  share  as 
joint-captors  in  the  second  prize.* 

There  was,  at  one  time,  much  discussion  in  the 
admiralty  courts,  both  of  England  and  France, 
whether,  in  a  case  where  a  ship  of  the  enemy  i^ 
taken,  and  subsequently  lost  to  an  enemy's  cruiser, 
and  afterward  retaken  by  a  ship  other  than  the 
first  captor,  the  fii*st  captor  had  an  interest  in  the 
prize,  subject  to  the  salvage  claim  of  the  recaptors, 
or  whether  the  recapture  was  not  in  such  case  to 
be  regarded  as  an  original  capture,  vesting  the  in- 
terest in  the  second  captors.  And  this  last  has  he- 
come  the  established  doctrine. 

It  was  so  decided  in  the  French  court  of  prixe, 
by  a  decree  made  in  1748,*  and  by  the  Lords  of 
the  Admiralty  in  England,  in  two  cases  involving 
the  question  ;•  although,  in  a  previous  case  in  1778, 
it  had  been  decided  by  the  court  of  admiralty,  that 
the  first  taker  was  to  be  considered  the  actual  cajK 
tor,  and  the  subsequent  taker  the  recaptor,  eqtitled 
to  a  high  salvage.* 

/a  captor  may  be  deprived  of  the  benefit  of  his 
capture  either  by  rescue  or  by  a  recapture.     They 

*  Le  Bon  Aventure,  1  Acton,  211. 

*  Valin,  TVaite  des  Prises^  c.  vL,  §  1. 

*  The  Polly  (Lords,  Nov.  21,  1780) ;  The  Marguerite,  (Lords, 
April  3,  1781). 

*  Tlie  Lucretia,  1778. 
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are  tlius  distinguished:  a  rescue  is  where  the  cap-  lecaptureand 

.  -i_i-j  j«/«»i«  escue  defined 

tured  party  nse  and  succeed  in  effecting  a  recovery  nd  distin- 
of  the  property  captured ;  a  recapture  is  where  a  ^  ^^^^  / 

prize,  having  been  taken  by  an  enemy,  is  recovered 
from   his  possession  by  the  arrival  of  a  friendly  i 
force.  I 

There  is  a  kind  of  rescue  which  partakes  of  the 
character  of  the  recapture ;  and  this  occurs  where 
the  weaker  party,  before  he  is  overpowered,  obtains 
relief  from  the  arrival  of  friendly  succor,  and  is  thus 
preserved  from  the  possession  of  the  enemy. 

A  recapture,  in  all  cases  where  it  can  be  effected,  To  recapture  a 
is  a  duty  incumbent  upon  friends  or  allies.^ 

A  rescue  is  matter  of  merit  rather  than  of  duty.  ^^^^1^^  * 
Lord  Stowell  says:  "Seamen  are  not  bound  by  act 
their  general  duty  as  mariners  to  attempt  a  rescue ; 
nor  vrould  they  have  been  guilty  of  a  desertion  of 
duty  in  that  capacity,  had  they  declined  it.     It  is  a 
meritorious  act  to  join  in  such  attempts;   and  if 
there  are  persons  who  entertain  any  doubt  whether 
it  ought  to  be  so  regarded,  I  desire  not  to  be  con- 
sidered of  that  number.     As  to  the  situation  and 
character  of  persons  engaged  in  such  attempts,  it  is 
certainly  to  be  regarded  an  act  perfectly  voluntary, 
in  which  each  individual  is  a  volunteer,  and  is  not 
acting  as  a  part  of  the  crew  of  the  ship,  or  in  dis- 
charge of  any  official  duty,  either  ordinary  or  extra- 
•    ordinary."* 

The  distinction  between  the  obligation,  to  the 
performance-  of  the  rescue,  which  partakes  of  the 
nature  of  a  recapture,  and  of  the  rescue  proper,  is 

'  The  Two  Friends,  1  JRob.,  2ll ;  The  ffelen,  8  Rob.,  224. 
'  The  Two  Friends,  1  Rob.,  271. 
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obvious;  for  in  the  one  case  the  capture  is  still  im 
perfect,  and  in  the  other  it  is  complete.  The  h>% 
of  nations  does  not  require  that  a  vessel  should  hi 
commissioned  in  any  manner,  in  order  to  ^ititk 
her,  and,  indeed,  to  impose  upon  her  the  obligation. 
to  effect  a  recapture,  if  they  are  possessed  of  sud 
superiority  as  to  render  it  just  that  they  shonM 
hazard  a  contest* 

Out  of  the  questions  of  rescue  and   recapture, 
arise  the  important  considerations  of  postliminiiniL 
and  salvage, 
lae  right  of      Postliminium  is  thus  defined  by  Vattel :     "The 
Qonsidered.     right  of  postliminium  is  that,  in  virtue  of  which, 
persons  and  things  taken  by  the  enemy  are  restored 
to  their  former  state,  on  coming  again   into  the 
power    of  the    nation  to   which   they  belonged 
When  persons  or  things,  captured  by  the  enemv, 
are  retaken  by  our  allies  or  auxiliaries,  or  in  any 
other  manner  fall  into  their  hands,  this,  so  fiff  as 
relates  to  the  effect  of  the  right,  is  precisely  the 
same  thing  as  if  they  were  come  again  into  our 
power,  since,  in  the  cause  in  which  we  are  jointly 
embarked,  our  power  and  that  of  the  allies  is  bnt 
one  and  the  same,"*    So  that,  when  possessions, 
taken  by  the  enemy,  are  recaptured  or  rescued  fix>0i 
him  by  the  fellow-subjects  or  allies  of  the  original 
owner,  they  do  not  become  the  property  of  the  r^ 
captor  or  rescuer,  as  if  they  had  been  a  new  prize, 
but  are  restored  to  the  possession  of  the  original 
owners,  by  what  is  called  the  right  of  postliminium 
OT  jw  posiUniinnj  upon  certain  condition  presently 

^  J^  Helen,  8  Rob.,  224.      '  Vattel,  lib.  III.,  c  xiv.,  §  204. 
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to  l>e  considered.^  But  the  right  of  postliminium 
does  not  take  effect  in  neutral  countries,  for  when 
a  nation  chooses  to  remain  neutral  in  war,  she  is 
bound  to  consider  it  as  equally  just  on  both  sides, 
as  far  as  relates  to  its  effects,  and  consequently  to 
look  upon  every  capture  made  by  either  party  as  a 
lawful  acquisition.  To  allow  one  of  the  parties,  in 
prejudice  to  the  other,  to  enjoy  in  her  dominions 
the  right  of  claiming  things  taken  by  the  latter,  or 
the  right  of  postliminium,  would  be  declaring  in 
favor  of  the  former,  and  departing  from  the  line  of 
neutrality. 

The  full  benefit  of  postliminium  is  not  attached 
to  movable  property,  as  are  lands,  houses,  and  other 
fixed  possessions.  The  reason  of  this  is  simply  the 
impracticability  of  perfect  identification  as  a  gener- 
al thing,  and  the  consequent  presumption  of  aban- 
donment of  the  owner. 

But  if  the  recapture  of  movables  follow  hard 
upon  the  capture,  the  right  of  postliminram  is  per- 
fect. This  is  the  general  law  of  nations  with  re- 
gard to  the  right  of  postliminium  upon  movablea 
But,  "  prisoners  of  war,  who  have  given  their 
parole,  territories  and  towns  which  have  submitted 
to  the  enemy,  and  have  sworn  or  promised  alle- 
giance to  him,  cannot  of  themselves  return  to  their 
former  position,  by  the  right  of  postliminium,  for 
faith  is  to  be  kept,  even  with  enemies.  But  if  the 
sovereign  retake  those  towns,  countries  or  prisoners, 
who  had  surrendered  to  the  enemy,  he  recovers  all 
lus  former  rights  over  them,  and  is  boimd  to  re- 
establish them  in  their  pristine  condition.^'' 

'Vattel,Ub.ni.,c.xiy.,§20a    'Yattel,  Lib.  IIL,cxiy.,§§  210,911. 
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The  rights  of  postliminium  upon  property  whid 
has  been  alienated  by  the  enemy  is  a  subject  c»f 
much  importance.    The  distinction  here  e:xists  h^ 
tween  movable  and  immovable  property.    "  Let  it 
be  remembered,"  says  Vattel,  "  as  to  immovable* 
that  the  acquisition  of  a  town  taken  in  war,  is  not 
fully  consummated  till  confirmed  by  a  treaty  of 
peace  or  by  the  entire  submission  or  destrueticn: 
of  the  state  to  which  it  belonged.    Till  then,  tie 
sovereign  of  that  town  has  hopes  of  retaking  it,  or 
of  recovering  it  by  a  peace.     And  from  the  mo- 
ment it  returns  to  his  power,  he  restores  it  to  all  its 
rights,  and  consequently  it  recovers  all  its  poss^r 
sions,  as  far  as  in  their  nature  they  are  recoverable. 
It  therefore  resumes  its  imtmovable  possessions  from 
the  hands  of  those  persons  who  have  been  so  p^^ 
matm'ely  forward  as  to  purchase  them.     In  buying 
them  of  one  who  had  not  an  absolute  right  to  dis- 
pose of  them,  the  purchasers  made  a  hazardous 
bargain,  and  if  they  prove  losers  by  the  transactiou, 
it  is  a  consequence  to  which  they  deliberately  ex- 
posed themselves.      But  if  that  town  had   been 
ceded  to  the  enemy  by  the  treaty  of  peace,  or  was 
completely  fallen  into  his  power  by  the  submission 
of  the  whole  state,  she  has  no  longer  any  claim  to 
the  right  of  postliminium,  and  the  alienation  of 
any  of  her  possessions  by  the  conqueror  is  valid 
and  irreversible,  nor  can  she  lay  claim  to  them,  if 
in  the  sequel   some  fortunate  revolution  should 
liberate  her  from  the  yoke  of  the  conqueror."^ 

As  to  movables,  we  find  the  law  to  be  otherwise, 
as  Vattel  states  in  the  same  section : 

«  V«ttel,  B.  IIL,  c.  nr. 
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"  When  mov:able  property  has  passed  into  the 
h:iuils  of  the  enemy,  unless  its  recovery  be  imme- 
iliate,  and  under  those  rare  circumstances  as  repel 
the  presumption  of  its  abandonment  and  render  it 
susceptible  of  a  complete  identification,  the  right 
of  postliminium,  as  we  have  seen,  does  not  attach 
to  it ;  a  fortiori^  does  it  cease  to  be  affected  by  any 
sucli  right,  after  having  passed  into  the  complete 
|)ossession  of  the  enemy,  it  has  been  by  him  in  good 
faith  transferred  to  a  neuti'al."^ 

Although  it  is  very  clearly  established  by  the 
law  of  nations,  that  the  right  of  postliminium,  as  to 
movables,  is  so  far  extinguished  when  they  have 
arrived  to  the  complete  possession  of  the  enemy,  as 
to  enable  him  to  confer,  by  alienation,  an  indefeasi- 
ble title  upon  a  neutral,  yet  the  question  in  this 
connection,  of  what  constitutes  such  complete  pos- 
session has  been  the  subject  of  no  little  discussion. 
While  some  writers  have  stated  it  to  be  sufficient 
if  the  property  have  been  twenty-four  hours  in  the 
enemy's  possession,  others  have  declared  it  to  be 
requisite  that  it  should  be  carried  infra  prcmdia^ 
that  is,  within  the  camps,  towns,  ports  or  fleets  of 
the  enemy ;  and  still  others  have  drawn  various 
arbitrary  lines.     It  has  become  in  later  days  a  well 
settled  principle,  that  a  possession  of  a  more  abso- 
lute and  decided  character  is  requisite  to  confer 
such  a  title  as  to  extinguish  the  right  of  postli- 
minium. 

"  I  apprehend,"  says  Lord  Stowell,  in  a  case  in- 
volving the  question,  "  that  by  the  general  practice 
c>f  the  law  of  nations,  a  aerUeTice  of  condemnation  is, 

'  2  Wooddes,  441,  §  84. 
II 
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at  present,  deemed  generally  necessary — ^and  tia 
a  neutral  purchaser  in  Europe,  during  war,  does 
look  to  the  legal  sentence  of  condemnation,  as  one 
of  the  title-deeds  of  the  ship,  if  he  buys  a  prize 
A  Bsntence  of  vcssel.     I  belicve  there  is  no  instance,  in  which  a 

condemnation  ..  ij  •  Ti?-i.iT  x 

necessary  to  man  having  puTchased  a  prize- vessel  of  a  belligerent 

erty^mfavOTofl^*^  thought  himself  quite  secure  in  making  that 

^vendee  of  purchase,  merely  because  that  ship  had  been  in  the 

enemy's  possession  twenty-four  hours,  or  carried 

infra  promdia^^^ 

The  rule  which  requires  a  sentence  of  condemii^ 
tion  is  undoubtedly  the  established  rule  in  KnglancL 
It  is  there  held,  that  until  such  condemnation,  tk 
property  is  not  changed  in  favor  of  the  vendee  or 
recaptor,  so  as  to  bar  the  original  owner." 

As  long  ago  as  in  the  reign  of  Charles  IL,  a 
solemn  judgment  was  rendered  on  this  point,  and 
restitution  of  a  ship  was  decreed,  after  she  had  been 
fourteen  weeks  in  the  enemy's  possession,  because 
slie  had  not  been  condemned.  This  early  judgment 
of  the  Court  of  Admiralty  is  cited  with  approval 
by  Lord  Mansfield  in  a  case  before  him  in  vrhidi 
the  point  arose.' 

The  English  courts  of  common  law  have  since 
enforced  the  rule,*  and  even  to  the  extent  of  hold- 
ing, that  after  four  years'  possession,  and  the  per- 
formance of  several  voyages,  the  title  to  the  prop 
erty  is  not  changed  without  a  sentence  of  condem- 
nation. 

A  sentence  of  condenmation  has  been  universally 

^  The  Flad  Oyen,  1  Rob.,  134.  •  3  Rob.,  236. 

•  Goss  vs.  WitherB^  2  Burr.,  683. 

*  Assievedo  vs.  Camhr%dg€y  10  Mod,  79 ;  vid$  The  CnnsUu 
Mary,  3  Rob.,  97,  237. 


FosxLDmouM.  889 

lield  to  intend :  first,  a  sentence  by  a  court  of 
oompetent  jurisdiction,  and  second,  a  sentence  of 
siuch  court  either  in  the  country  of  the  enemy  or 
an  ally,  and  not  in  a  neutral  country. 

The  right  of  postliminium  terminates  by  tli«^™'^*^f 

declaration  of  peace,  between  the  country  of  the  ummiam. 

enemy  and  that  from  which  the  prize  was  taken. 

Therefore,  it  has  been  held,  that  a  ship  which  has 

l)een  sold  to  a  neutral,  after  an  illegal  condemnation 

"by  a  prize  court,  and  which  would  not  have  been 

considered  as  a  valid  transfer  of  a  legal  title  in  time 

of  war, — by  the  intervention  of  peace,  was  to  be 

deemed  a  legitimate  possession  in  the  neutral's 

hands,  and  cured  of  all  defects  of  title.     "  Other- 

^se,"  observed  Lord  Stowell,  "  it  could  not  be  said 

that  the  intervention  of  peace  would  have  the  effect 

of  quieting  the  possessions  of  the  enemy,  because  if 

the  neutral  possessor  was  to  be  dispossessed,  he 

woiJd  have  a  right  to  resort  back  to  the  belligerent 

.seller,  and  demand  compensation  from  him ;  and  as 

to  a  renewal  of  war,  though  that  may  change  the 

relations  of  those  who  are  parties  to  it,  it  can  have 

no  effect  on  neutral  purchasers,  who  stand  in  the 

same  situation  as  before."^ 

Where  a  transfer  has  been  made  in  good  faith 
by  a  hostile  captor  to  a  neutral,  at  the  time  of  the 
assignment,  the  title  of  the  assignee  will  not  be 
affected  by  his  subsequently  becoming  an  enemy.* 

The  rules  which  have  been  stated  are  those  which, 
by  the  general  law  of  nations,  govern  the  right  of 


The  Saphiey  6  Rob.,  142. 

Th'  Puruslma  Conception^  6  Rob.,  45. 
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postliminitim,  and  are  considered  of  binding  foret 
where  the  interests  of  neutrals  are  concerned.  In 
cases,  however,  aflfecting  only  the  citizens  or  s^>^ 
jects  of  the  nation,  some  peculiar  modifications  of 
the  general  principle  have  been  introduce*!  ); 
special  statute  provisions,  both  in  England  and  iu 
the  United  States. 

By  acts  of  Parliament^  it  is  provided  that  tb* 
right  of  postliminium,  as  between  British  subject- 
shall  continue  even  to  the  end  of  the  >var ;  ai^i. 
therefore,  the  ships  or  goods  of  the  subjects  of  that 
countr}',  taken  at  sea  by  an  enemy,  and  afterward  re- 
taken at  any  indefinite  period  of  time,  and  wheth<^r 
before  or  after  a  sentence  of  condemnation,  are  to 
be  restored  to  the  original  proprietors.     An  exa-j^ 
tion,  however,  is  made  as  to  ships  which  the  enemv 
have  set  forth  as  vessels  of  war ;  these  are  not  su'  - 
ject  to  restoration  to  the  original  owners,  but  b'/ 
long  wholly  to  the  recaptors.     But  if  the  proi>eitT 
rec.iptured  was,  at  the  time  of  the  original  captuir, 
emj>loyed  in  an  illegal  trade,  this  works  a  divest- 
ing of  the  original  right,  and  the  former  owner  will 
not  be  admitted  to  restitution  fi'om  the  recaptors.* 
The  right  of      The  United  States  government,  by  act  of  Con- 

postliininlnm  x-  xt_      •         ^7'      •     ••  .-i 

by  the  laws  grcss,"*  cxprcssly  contiuues  the  jws posUirmmi^  until 
Stated  "  *^  ft  divesting  of  the  title  to  captured  property  T^y  a 
sentence  of  condemnation.  It  also  directs  a  resti- 
tution of  recaptui-ed  property  to  the  foreign  and 
friendly  owner  on  the  payment  of  reasonable  sal- 
vage.   But  the  provisions  of  the  law  are  declai-eti 

^  13  Geo.  IT.,  c.  iv. ;  17  Geo.TL,  c.  xxxiv. ;  19  Geo.  XL,  c.  xxxIt.  ; 
43  Geo.  IIL,  c.  clx.;  2  Burr.,  1198;  1  Black.  Rep.,  27. 
•  The  WaXsingkam  Packet,  2  Rob.,  77. 
»  March  3d,  1800,  U.  8.  Laws. 
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not  to  apply  where  the  property  has  been  con- 
cLemned  as  prize  by  a  competent  court,  before  re- 
capture, nor  when  the  foreign  government  would 
xiot  restore  the  goods  or  vessels  of  citizens  of  the 
United  States,  under  the  like  circumstances.  This 
last  provision  of  the  statute  law  of  the  United 
States  is  understood  to  be  the  rule  in  England,  In 
a  case  involving  the  right  of  postliminium  between 
tbe  subjects  of  Great  Britain  and  her  allies,^  Lord 
Stowell  says :  "  The  actual  rule  I  understand  to  be 
this:  that  the  maritime  law  of  England  having 
adopted  a  most  liberal  rule  of  restitution  with  re- 
spect to  the  recaptured  property  of  its  own  sub- 
jects, gives  the  benefit  of  that  rule  to  its  allies,  till 
it  appears  that  they  act  toward  British  property  on 
a  less  liberal  principle.  In  such  a  case,  it  adopts 
their  rule,  and  treats  them  according  to  their  own 
measure  of  justice." 

The  obligation  of  recaptors  to  restore  the  property  General  right 
to  the  origiilal  owner,  is,  as  a  general  rule,  connected  restitu^  hy 
^mth  the  right  on  their  part  to  be  paid  a  compensa-  '^^p*^"- 
tion  or  reward  given  for  saving  or  recovering  the 
property :  and  this  is  denominated  salvage ;  and  to 
distinguish  it  from  the  ordinary  salvage  known  to 
the  commercial  law,  it  is  called  military  salvage. 

The  extent  of  this  compensation  is  usually  fixed  Rat©  of 
by  legislative  enactments,  and  the  rates  vary  with  ^^  ^ 
varying  circumstances,  and  in  some  cases  the  amount 
ia  within  the  uncontrolled  discretion  of  the  court.* 

'  7%£  Santa  Cruz^  1  Rob.,  49 ;  vide  also  The  San  Franciico^ 
1  Edwards,  279. 

»  The  Dickenson^  Hay  and  Mariott,  48 ;  The  Betsy,  ib.,  81 ; 
The  TiDo  Friendn,  1  Rob.,  279. 
IG 
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To  sustain  a  claim  for  military  salvage,  iheie 
must  be  first,  a  lawful  original  capture ;  and  second, 
a  meritorious  service  in  effecting  a  recapture. 
Bight  of  Bai-      The  right  of  military  salvage  is  not  limited  to 
M^eii  to^  cases  of  recapture,  it  is  extended  equally  to  the 
oMMw^ofTe^  case  of  the  recovery  of  captured  property  by  res- 
capture.         (ju^ .  this,  however,  is  confined  to  the  rescue,  strict- 
ly so  called — that  is,  to  the  rescue  effected  by  the 
rising  of  the  captured  party  and  the  recovery  of 
the  property  after  the  capture  has  become  complete, 
and  the  possession  of  the  enemy  virtually  absolute. 
Salvage  is  never  awarded  in  cases  of  rescue  by  the 
arrival  and  assistance  of  a  fresh  succor,  before  the 
property  has  been  subjected  to  the  possession  of 
the  enemy. 

"No  case  has  been  cited,"  says  Lord  StoweD, 
"and  I  know  of  none  in  which  military  salvage 
has  been  given,  where  the  property  rescued  was 
not  in  the  p6ssession  of  the  enemy,  or  so  nearly,  as 
to  be  certainly  and  inevitably  under  his  grasp. 
There  has  been  no  case  of  salvage,  where  the  pofr 
session,  if  not  absolute,  was  not  almost  indefeasible, 
as  where  the  ship  had  struck,  and  was  so  near  as 
to  be  virtually  in  the  hands  of  the  enemy.^ 

In  principle,  the  actual  performance  of  the  ser- 
vice of  recapture,  is  sufficient  to  establish  the  claim 
for  salvage,  even  though  it  were  not  the  primary  in- 
tention, or  in  the  immediate  contemplation  of  the 
recaptors  to  perform  the  service  and  effect  the  recov- 
ery.* 
No  oommifl-  As  uo  commission  or  letter  of  marque  is  requi- 
for  reoaptuTO,  Site  to  the  performance  of  the  service  of  recapture, 

'  The  Franklin,  4  Rob.,  147.     •  The  Progrese^  Edwards,  21 1. 
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SO,  of  course,  the  recaptors  are  entitled  to  salvage,  f^'^-^^T^^ 
whether  acting  with  or  without  a  commission.^         title  to  sai- 

vaga 

Salvage  is  not  due  to  a  national  vessel  for  the  Salvage  not 

•  /»  T  T  /•  -I  duG  to  a  lift* 

service  performed  by  a  recapture  from  the  enemy,  uonai  vessai 
of  another  vessel  employed  in  the  public  service.  °f^^P^^ 
This  rests  upon  the  obvious  principle  that  the  per-  ^^^  ^^^^^ 
formance  of  such -a  service  is  not  only  the  duty  and 
obligation  of  the  vessel-of-war,  but  is  in  the  direct 
line  of  the  business  to  which  it  is  devoted  on  be- 
half of  the  nation,  and  does  not  differ  in  principle 
from  the  service  rendered  by  one  ship  of  war  to  an- 
other in  battle.* 

In  order  to  entitle  the  recovering  party  to  sal-  *^1^*?^ 
vage,  it  is  not  essential  that  any  risk  should  have  countered  to 
been  encountered  in  the  service.     Therefore,  a  claim  ^^  ^  ^ 
to  military  salvage  i^  due  where  a  vessel  taken  by 
the  enemy  is  purchased  at  sea,  and  brought  into  port 
for  restoration  to  the  owner.' 

It  has  been  held,  that  where  a  vessel  of  the  enemy  evotj  person 
is  taken  by  the  adverse  belligerent,  lost  again  by  a  rescue  ^\ 
cruiser  of  the  enemy,  and  subsequently  recaptured,  ^^^^  ^' 
the  recaptors  are  entitled  to  the  entire  property.* 

Every  person  aiding  and  abetting  and  assisting 
has  a  lien  on  the  thing  saved.  He  has  his  action  in 
personam^  also,  to  recover  for  his  meritorious  ser- 
vice, but  his  first  and  proper  remedy  is  in  rem. 

In  the  case  of  a  recapture,  where  the  property  is 
again  taken  by  the  enemy,  and  followed  by  con- 

'  TKe  Helen,  3  Rob.,  224 ;  The    Urania^  6  Rob.,  148 ;    Th$ 
Progreee,  Edwards,  211 ;  The  Hope^  Hay  A  Marriott,  216. 
•  The  Belle,  Edwards,  66. 
«  The  Henry,  Edwards,  162. 
^  The  John  and  Jane,  4  Rob.^  217  and  note. 
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damnation  in  an  enemy's  port,  if  that  condemnation 
be  subsequently  overruled  by  an  order  of  release 
from  the  sovereign  power  of  the  state,  the  right  to 
salvage  is  revived  under  the  recapture.^ 

The  doctrine      It  is  a  familiar  principle  in  the  law  of  capture,  as 
right  appiiSi  we  have  seen,  that  vessels  of  war  in  sight  at  the 
MbiSs^faai-*^"^®  of  the  capture,  are  entitled  to  share  in  it« 
▼ageciaiiiL     benefits.     The   same   principle  is  applied  to  the 
right  of  salvage  in  the  case  of  recapture.      Na- 
tional ships  in  sight  are  regarded  as  joint-captorg. 
There  is  a  reciprocity  in  the  rule  which  operates 
sometimes  to  the  advantage,  and  sometimes  to  the 
disadvantage,  of  every  vessel  in  the  service. 
Not  allowed       But  privateers  in  sight,  when  a  recapture  is  made 
in  right  whL  hy  a  national  vessel,  are  not  allowed  to  share.    And 
aSe^by  na-  ^^^^^  *t®  ^ulc  of  reciprocity  not  existing  as  between 
twnaiship.     privatccrs  and  national  vessels, -where  a  recapture 
is  made  by  a  privateer,  a  national  vessel  being  in 
sight,  the  national  vessel  is  not  permitted  to  share. 
"  It  would  be  hard,"  says  Lord  Stowell,  in  a  case 
where  the  question  incidentally  arose,  "  if  the  pri- 
vateer, being  the  actual  captor,  and  not  having  that 
reciprocal  interest  in  other  cases,  should  be  deprived 
of  a  much  greater  proportion  of  the  reward,  and 
should  only  share  on  terms  of  reciprocity,  where  the 
king's  ship  is  only  the  constructive  recaptor,  £rom 
the  mere  accident  of  being  in  sight,  perhaps  at  a 
great  distance,  and  unconscious  of  the  fiact.     Now 
what  are  the  circumstances  of  the  present  case  ?     It 
did  appear  to  me,  on  the  evidence  offered  to  the 
the  court,  that  the  interposition  of  the  privateer 
was  not  fraudulent.    It  was  not  the  case  of  a  pri- 

'  The  Charlotte  Caroline^  1  Dod.,  192. 
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vateer  stepping  in  at  the  end  of  a  long  chase, 
perhaps  to  deprive  the  king's  ship  of  the  due  re- 
ward of  her  own  activity  and  enterprise.  Here  it 
was  clear  that  both  were  in  actual  pursuit  of  the 
enemy.  It  was  not  a  constructive  recapture  on 
either  side.  There  was  a  concurrence  of  endeavor 
in  both,  though  the  privateer  came  up  first,  and 
struck  the  first  blow.  Considering  them  both, 
therefore,  as  joint  actual  recaptors,  I  see  no  rea- 
son why  I  should  take  the  case  out  of  the  common 
operation  of  that  principle  which  apportions  the  re- 
ward to  the  parties  according  to  their  respective 
forces."^ 

Revenue  cutters  have  been  held  to  be  entitled  Revenue-cut- 

,  I  •      I*!  -      1     ten  entitled  as 

to  salvage  on  recapture,  m  like  manner  as  private  private  ehips. 
ships  of  war.* 

Whether  freight  should  be  made  to  contribute  ^jf^  ^^ 
to  the  salvage  in  case  of  a  recapture,  depends  upon  vag©  when 
the  question  whether  the  freight  was  in  the  course 
of  being  earned.  In  giving  freight,  the  court  does 
not  make  separations  as  to  minute  portions  of  it. 
If  a  commencement  has  taken  place  and  the  voyage 
is  subsequently  accomplished,  the  entire  freight  is 
included  in  the  valuation  of  the  property  on  which 
salvage  is  granted.' 

Where  the  vessel  has  never  been  in  the  actual 
and  bodily  possession  of  the  recaptor,  no  salvage  is 
earned.^  And  in  order  to  entitle  to  salvage  as 
upon  a  recapture,  the  property  must  lurre  been  in 

>  The  Wanstead,  1  Edwards,  369 ;  The  Providenee,  ib.,  270 ; 
The  Dorothy  Fottter,  6  Rob.,  88. 
'  The  Bellona,  Edwards  63 ;  The  Seduhtu,  1  Dodson,  258. 

•  The  Dorothy  Foiter,  6  Rob.,  88. 

*  The  Edward  and  Mary,  3  Rob.,  305. 
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the  actual  or  constractive  possession  of  the  enemj. 
Salvage  is  not  allowed  merely  for  stopping  a  shi^ 
going  into  an  enemy's  port^ 

Batrage  due        As  a  principle  of  international  law,  military  salv- 

utun  neutrals.  .  •  •        • 

age  is  due  from  neutrals ;  and  in  cases  of  restitatioii 
of  the  recaptured  property  of  neutrals,  the  oonrtB 
are  at  liberty  to  assess  such  rates  of  compenjsation 
as,  in  their  judgment,  are  demanded  by  the  nature 
of  the  service  and  the  circumstances  of  the  partico- 
lar  ease,  and  are  not  limited  to  the  rates  fixed  by 
the  statutes,  which  apply  only  to  the  restitution, 
upon  recapture,  of  the  property  of  the  subjects  ci 
the  nation  of  the  recaptors.* 

Where  the  property  of  a  neutral  is  taken  as  a 
prize  by  the  enemy,  and  recaptured  by  the  adverse 
belligerent,  the  probability  of  its  condemnation, 
had  it  reached  the  port  and  been  subjected  to  the 
action  of  the  courts  of  the  coimtry  of  the  captors,  is 
to  be  considered  in  determining  the  question  of 
salvage.  If  there  is  no  ground  for  supposing  that 
a  restitution  would  not  have  been  ordered,  tlien  it 
is  to  be  restored  on  the  recapture,  without  the  pay- 
ment of  salvage. 

Salvage  was  usually  allowed  upon  the  recapture 
by  British  vessels  of  neutral  property  taken  by 
IVench  cruisers  in  the  last  war,  because  there  was 
reason  to  apprehend  that  such  property  would,  in 
almost  all  cases,  be  condemned  by  the  French 
courts  of  admiralty ;  and  such  assessments  of  salvage 
were  regarded,  under  the  circumstances,  although 

'  The  Ann  Green  and  cargo,  1  Gallison,  203. 
•  Marshall,  474  ;  The  Two  Friends,  1  Rob.,.2»L 
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an  exception  to  the  general  rule,  as  reasonable  and 
just  by  tbe  neutral  merchants.^ 

When  a  lawful  belligerent  had  become  possessed, 
by  lawful  means,  of  the  property  of  the  enemy,  it 
Tvas  an  ancient  custom,  of  almost  every  nation,  to 
redeem  it  from  his  possession  by  the  payment  of  a  ^^^^^ 
ransom.     The  contract  of  ransom  has  fallen  greatly  statute  in 
into  disuse ;  and  by  statutes  in  Great  Britain,*  ran- 
soms are  expressly  prohibited  tmder  severe  penal- 
ties.   They  are  spoken  of  by  Lord  Stowell,  in  the 
case  of  the  ships  taken  at  Genoa,  as  subject  to  great 
abuse,  being,  in  the  common  acceptation,  contracts 
entered  into  at  sea  by  individual  captors,  and  liable 
to  be  abused,  to  the  great  inconvenience  of  neutral  ^^^  ^©^iiwr 
trade.     But  ransoms,  under  circumstances  of  ex-  of  nations 
treme  necessity,  are  yet  allowed;  and  a  ransom MWted  by "" 
bill,  when  not  prohibited  by  express  statute,  is  a  ^^^^  ^^ 
•war  contract,  protected  by  good  faith  and  the  law 
of  nationa     Although  the  contract  of  ransom  is 
considered  in  England  as  tending  to  relax  the  ener- 
gies of  war,  and  to  deprive  cruisers  of  the  opportu- 
nities of  recapture,  yet  "  it  is,  in  many  views,"  says 
Chancellor  Kent,  "  highly  reasonable  and  humane. 
Other  maritime  nations  regard  ransom  as  binding, 
and  to  be  classed  among  the  few  cammercia  heUV'^ 

Ransom  has  not  been  prohibited  by  any  law  of  Not  prohibited 

»  The  Meanar  Oatherina,  4  Rob.,  166  ;  J%«  Warmshan,  2 
Rob.,  299 ;  The  Carlotta,  5  Rob.,  54 ;  I%$  HuntresSy  6  Rob., 
104;  The  Samton,  6  Rob.,  A\0\  The  Barbara,  3  Rob.,  I7l ; 
Abbot  on  Shipping,  Part  TIL,  c.  xi.,  §  13. 

«  43  Geo.  III.,  c.  c. ;  45  Geo.  III.,  c.  Ixxii. ;  22  Geo.  III.  c  xxr. 

'  Kent's  Com.,  114 ;  vide  also  Azani's  Maritime  Law,  c.  iv.,  art. 
6 ;  Emerigon,  I.,  c.  zil,  §  21 ;  Yalin  XL,  art  66 ;  Lo  Guidon,  c. 
fi^  ait.  2 ;  Grotias,  lab.  IIL,  c.  zix. 
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in  the  United  the  United  States,  and  has  been  recognized  as  a 
valid  contract  by  the  courts  of  that  country,  as  wdl 

Its  effect  a3  of  France  and  Holland.  The  effect  of  the  ran- 
som is  equivalent  to  that  of  a  safe  conduct  granted 
l)y  the  authority  of  the  state  of  the  captor ;  and  it 
is  binding  upon  the  commanders  of  other  cruisera 
of  the  belligerent  nation,  as  well  as  upon  those  of 
an  allied  nation,  by  the  implied  obligation  of  the 
treaty  of  alliance.  The  protection  of  the  ransomed 
vessel  is,  however,  limited  to  the  time,  as  well  as  to 
the  course  or  localities  prescribed  by  the  contract, 
unless,  by  stress  of  weather  or  unavoidable  neces- 
sity, the  time  has  been  exceeded,  or  the  course  de- 
parted from. 

The  captor  who  releases  his  capture  on  ransom, 
does  not  become  the  insurer  of  the  property,  except 
against  recapture  by  cruisers  of  his  own  nation  or 
allies.  Therefore,  if  the  ransomed  vessel  be  wrecked 
before  she  arrives  in  port,  the  ransom  bill  is  neve^ 
theless  due. 

K  the  captor,  having  the  raasom  bill  on  board 
his  vessel,  should  himself  be  captured  by  the  enemy, 
the  ransom  becomes  part  of  the  lawfiil  conquest  of 
the  enemy,  and  is  discharged. 

These  principles  are  laid  down  by  the  element- 
ary writers,^  and  have  been  frequently  recognized 
and  applied  by  the  courts  of  the  United  Statea* 

*  Pothier,  Traite  du  droit  de  propriety,  Nos.  134,  135,  188, 
189;  Valin,  Ord.  des  Prises,  art.  19. 

*  Goodrich  vs.  Gordorij  15  Johns.  R.,  6 ;  MilUr  vs.  The  Jteto- 
iution,  2  Dallas,  15;  The  Lord  Wellington,  2  Gallison,  104; 
MaUsonnaire  et  aU,  vs.  Keating,  2  Gall.,  336 ;  Gerard  vs.  Hare, 
Peters's  C.  C.  R.,  142 ;  Moodie  vs.  Brig  Harriet,  Bees.  R.,  isa 


BBOAPTUBE   AND   MIUTART   SALYAOE.  249 


RECAPTUEE  AND  MILITARY  SALVAGE. 

{^Several  cases  of  recapture  by  public  ship^  of 
the  United  States,  of  the  merchant  vessels  of  her 
citizens,  which  had  been  seized  by  rebel  cruisers, 
have  occurred  during  the  existing  war. 

In  every  such  case,  the  merchant  owner,  without 
objection,  has  paid  the  military  salvage  provided 
by  statute,  of  one-eighth  the  value  -of  the  property 
recaptured,  upon  its  restitution,  and  in  like  manner, 
as  if  the  original  capture  had  been  lawful.^ 

It  is  obvious,  that  had  objection  been  made  to 
the  validity  of  such  claitn,  it  could  not  have  been 
allowed  in  the  courts  of  the  United  States,  without 
involving  a  judicial  concession  of  belligerent  rights 
to  the  insurgents,  of  the  same  character,  and  to  like 
extent,  as  that  vii^tually  accorded  by  the  Executive 
department  of  the  government,  in  the  exchange  of 
rebel  captured  privateers,  as  prisoners  of  war. 

By  the  terms  of  the  Act  of  Congi^ess  of  1800  *  the 
compensation  awarded  as  salvage  for  the  recapture 
from  the  enemy,  of  a  public  ship,  or  of  a  merchant 
vessel,  whether  of  the  country  of  the  recaptors  or  a 
neutral,  is  allowed  upon  the  express  condition  that 
the  property  recaptured,  has  not  been  condemned  in 
the  courts  of  the  captors  prior  to  the  recapture ;  thus, 
in  eflFect,  resting  the  claim  to  compensation  upon  the 
lawfulness  of  the  original  capture,  and  its  successful 
defeat  by  recapture,  before  the  inchoate  right  to  the 
captured  property  had  become  absolute  by  a  decree. 

^  Vide  The  Mary  Alice,  The  Henry  C.  Brooks,  The  Lizzie  W99- 
ton.    MS.  Decisions  IT.  S.  Dist.  Court,  N.  Y. 
*  Vol  2,  Statutes  at  Large,  p.  16. 
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How  far  the  courts  of  the  United  States  would 
be  justified  in  holding  lawful  the  captures  made  by 
insurgent  privateers, — by  decreeing  salvage  upontht 
recapture,  and  restitution  of  the  captured  property, 
— ^by  reason  of  the  executive  action  of  surrender  de 
prisoners  of  war,  under  the  law  of  nations,  erf  cap- 
tured privateers,  who  are  declared  to  be  pirate  by 
the  municipal  law,  may  admit  of  serious  doubtw 

The  right  vested  in  a  sovereign  natton,  engaged 
in  the  duty  of^  suppressing  an  insmrection  "whici 
has  assumed  the  proportions  of  a  civil  war,  of  re- 
garding and  treating  the  insurgents,  either  as  rebek 
or  as  belligerents,  is  a  right  to  be  exercised  by  the 
executive  branch  of  the  government,  and,  from  ite 
very  nature,  by  the  Executive  alone. 

It  is  a  right,  to  be  exercised  precisely  accoiHlii^ 
to  the  dictates  of  a  varying  political  policy,  K 
therefore,  the  Executive,  at  one  time,  sees  fit  to  allow 
an  exchange  of  captured  rebel  privateers,  as  prison- 
ers of  war,  it  by  no  means  follows  that  such  execu- 
tive action  should  be  taken  as  a  precedent  for  a 
subsequent  judicial  decree,  because,  at  an  after  p^ 
riod  in  the  progress  of  the  war,  the  current  of  events 
may  have  produced  an  entire  change  of  political 
policy. 

Certain  rebel  privateersmen,  assuming  to  act 
under  commissions  from  Jefferson  Davis,  were  cap- 
tured while  committing  piratical  raids  upon  the 
ocean,  by  a  United  States  government  cruiser,  and 
canied  into  the  port  of  Philadelphia.  They  were 
there  tried  in  the  Federal  court,  and  convicted  as 
pirates,  under  the  municipal  law.  By  Executive 
interposition,  their  statv^  as  convicted  pirates,  liable 
to  be  hanged,  was  changed  to  that  of  prisoners  of 
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"wai-.  This  was  in  the  summer  of  1861.  If^  at  any 
subsequent  period,  The  Alaha/ma^  or  any  other  rebel 
oniiser,  should  be  captured,  and  brought  into  a  port 
of  the  United  States,  would  this  former  Executive 
action,  make  it  any  less  the  duty  of  the  Federal 
courts,  to  proceed  against  her  crew  as  pirates,  under 
the  municipal  law,  and  to  visit  upon  them  its 
severest  penalties,  unless  that  branch  of  the  gov- 
comment  which  controls  its  political  policy,  should 
again  interpose  ?     Siu^ely  not. 

When  the  executive  department  of  the  govern- 
ment recognizes  the  belligerent  etatua  of  the  people 
of  a  foreign  nation,  it  is  the  duty  of  the  courts  to 
follow  such  recognition,  in  their  judicial  action,  be- 
cause it  is  the  announcement  of  a  permanent  politi- 
cal policy,  by  that  department  whose  province  it  is 
to  determine  such  policy. 

But  the  surrender  of  traitors  or  pirates,  as  prison- 
ers of  war,  In  the  progress  of  a  civil  conflict,  cannot 
be  regarded  in  any  such  light.  It  is  an  act  which 
is  the  result  of  a  temporary  policy  merely,  a  policy 
that  may  not,  and  should  not,  control,  the  duty  of 
judicial  tribunals,  to  continue  to  regard  the  insur- 
gents as  traitors,  punishable  by  the  municipal  law. 

In  the  former  edition  of  this  work,  it  was  stated 
that  salvage  was  not  awarded  to  a  public  ship,  for 
the  recapture  from  the  enemy  of  another  public 
ship  or  vessel,  employed  in  the  public  service. 

Such  is  the  law  of  England.  By  the  2d  section  of 
the  act  of  Congress  last  cited,  salvage  by  the  law 
of  the  United  States,  is  granted  upon  the  recapture 
of  a  public  vessel,  which  "  shall  appear  to  have  be- 
fore belonged  to  the  United  States,"  in  like  manner 
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as  the  same  is  allowed  upon  the  recapture  of  pri- 
vate property. 

The  reason  for  the  distinction,  as  established  by 
the  authorities  in  the  English  law,  is,  that  die  re- 
capture of  a  vessel  employed  in  the  service  of  the 
government,  is  an  obligation  of  a  vessel  of  war, 
lying  in  the  direct  path  of  the  duty  in  which  it  is 
engaged — ^a  duty  of  the  same  character,  and  equaDj 
imperative  as  that  of  rendering  aid  to  a  ship  <rf 
war  in  battle. 

The  soundness  of  this  reason  for  witholding  com- 
pensation as  salvage,  for  the  recapture  of  a  puhlic 
vessel,  is  readily  recognized;  but  as  just  ground  for 
the  distinction,  between  the  recapture  of  public  and 
private  vessels,  it  is  not  so  easily  appreciated. 

Can  it  be  said  to  be  any  less  the  duty  of  the  na- 
val forces  of  the  government  to  succor,  and  protect 
the  ocean  commerce  of  its  citizens,  than  it  is  to  pro- 
tect public  property  upon  the  seas  ?  Indeed,  is  not 
the  duty,  considered  simply  as  an  obligation,  of  pre- 
cisely  the  same  character,  differing  only  in  degree  ? 

The  capture  of  a  merchant  vessel  by  a  belligerent 
cruiser,  is  a  blow  struck  at  the  wealth  and  conse- 
quent  means  of  resistance  of  the  adversary.  By  the 
recapture,  this  blow  is  averted. 

It  is  the  paramount  duty  of  a  vessel  of  war  to  go 
to  the  aid  of  another,  in  battle  with  the  enemy; 
and  in  doing  so,  to  leave  a  captured  merchant  ves- 
sel in  the  possession  of  an  enemy's  ciniiser.  The  im- 
portance of  success  in  the  naval  conflict  exceeds  that 
of  the  recovery  of  the  merchant  vessel.  But,  sup- 
pose the  merchant  vessel  to  be  not  only  laden  with 
a  precious  cargo,  but  to  be  freighted  with  millions 
of  treasure,  it  is  easy  to  perceive  that  the  import 
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ance  of  her  recapture  might,  for  the  moment,  out- 
vv'^eigh  that  of  aid  in  the  pending  battle. 

It  is  obvious,  therefore,  that  the  duty  of  recap- 
ture by  a  public  vessel,  is  applicable  no  less  to  pii- 
v-ate  than  to  public  property,  and  the  policy  which 
withholds  salvage  compensation  for  the  performance 
of  this  duty  in  the  one  case,  is  precisely  the  same 
a«  it  is  in  the  other. 

An  attempt  was  made  at  the  last  session  of  the 
Congress  of  the  United  States,  to  obtain  a  repeal  of 
the  act  providing  for  the  payment  of  salvage  in 
cases  of  recapture,  except  upon  the  recapture  of  neu- 
tral property. 

The  wisdom  and  justice  of  such  repeal  would 
seem  to  be  too  apparent  to  justify  opposition. 


JOINT-CAPTURE. 

[Snrosthe  publication  of  the  former  edition  of  this 
work,  no  other  change  has  been  eflfected  in  the  laws 
of  the  United  States,  in  relation  to  joint-capture, 
than  by  the  statute  provision,  which  substitutes  the 
words  *^  within  signal  distance  "  for  the  words  "  in 
gight,"  in  the  designation  of  the  vessels  entitled  to 
share  as  joint-captors  of  a  prize. 

If  it  were  the  purpose  of  this  change  to  render 
the  designation  more  definite,  it  may  be  doubted  if 
such  purpose  has  been  accomplished. 

What  is  to  be  regarded  as  "  signal  distance,"  is  a 
question  for  judicial  determination ;  and  i|;  is  appa- 
rent that  this  detei*miriation  must  vary  with  the 
varying  circumstances  of  fog,  and  storm,  and  dark- 
ness, and  intervening  obstructions,  which  may.  be 
the  attending  incidents  of  a  captura 
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The  rights  of  joint-capture  by  the  concert  and  mate- 
rial  co-operation  of  vessels  which  are  neither  in  sight, 
nor  within  signal  distance,  at  the  time  of  the  capture, 
of  course  remain  unaffected  by  the  statute  provision. 

In  several  important  cases  of  capture  made  in  the 
Gulf  of  Mexico,  by  the  United  States  vessel  of  war 
New  London^  during  the  present  war  in  the  Uni- 
ted States,  the  public  ships,  Massachusetts  and 
B..  R.  CityUi\  were  admitted,  by  judicial  decree 
to  the  rights  of  joint-captors,  though  not  in  sight 
or  within  signal  distance  when  the  captures  were 
made,  solely  in  recognition  of  their  rights  as  cooper- 
ators,  by  previous  concert.^ 


RESCUE. 

Pn  the  former  edition  of  this  work,  it  was  stated, 
that  if  a  neutral  vessel  of  commerce  sliould  be  cap 
tured  by  a  belligerent  cruiser,  and  a  small  force  U 
placed  on  board,  with  a  prize  master,  to  carry  her 
into  port  for  adjudication,  an  attempt  on  the  part 
of  the  master  and  crew  of  the  captured  vessel  should 
be  made  to  effect  a  rescue ;  such  attempt  would,  of 
itself,  subject  the  vessel  to  condemnation,  which 
might  otherwise  be  entitled  to  restitution. 

Such  is  unquestionably  the  well-settled  law  of 
nations. 

It  is  thus  distinctly  declared,  by  that  learned 
master  of  prize  law,  Mr.  Justice  Story,  in  his  brief 
but  valuable  treatise  on  prize  law,  published  in  the 
American  Encyclopedia.* 

'  Vide  MS.  Decisions — the  steamer  Henry  Lewis,  the  steamer 
Anna,  and  seven  other  vessels — U.  S.  Dist.  Court,  New  York. 
*  AnL  Eqc,  Vol.  10,  p.  855. 
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"  The  right  of  search  draws  after  it  the  right  to 

capture  and  send  in  the  visited  ship  for  adjudicor 

tion,  whenever  (though  the   ship    and  cargo  are 

under  neutral  papers)  there  are  circumstances  of 

just  suspicion,  as  to  her  real  character. 

"The  neutral,  under  such  circumstances,  is  bound 
to  submit,  and  wait  the  regular  result  of  the  adju- 
dication of  the  proper  tribunals.  If,  after  the  cap- 
ture, the  neutral  crew  rise,  and  regain  the  neutral 
ship  from  the  possession  of  the  captors,  that  alone 
is  a  hostile  act ;  and  however  innocent  in  other  re* 
spects  the  ship  and  cargo  may  be,  they  are  justly 
subjected  thereby  to  confiscation.*' 

A  lawful  rescue  can  only  be  made  by  a  captured 
belligerent. 

Such  a  rescue  is  deemed  a  meritorious  act,  be- 
cause purely  voluntary  on  the  part  of  those  cap- 
tured, and  not  their  duty,  as  is  that  of  recapture, 
which  is  the  recovery  by  a  friendly  force,  of  a  prize 
taken  by,  and  in  the  possession  of,  an  enemy. 

Such  being  the  established  rule  of  international 
law,  its  repudiation  was  not  to  be  expected  on  the 
part  of  a  great  nation  whose  authorities  and  prece- 
dents have,  more  largely  than  any  other,  contributed 
to  the  erection  of  that  beautiful  fabric,  which  up- 
holds the  great  commonwealth  of  civilized  states. 

The  British  ship,  Emikj  St.  Pm^re^  in  attempting 
to  violate  the  blockade  of  the  port  of  Charleston, 
South  Carolina,  was  captured  by  a  lawful  cruiser 
of  the  United  States  government. 

A  prize  master,  with  a  small  force,  were  placed 
on  board,  and  proceeded  to  conduct  the  prize  into 
a  port  of  adjudication. 
Belying  too  much  upon  the  good  faith  and  sense 
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of  obligation  to  the  supreme  law,  of  the  captured 
master  and  his  crew,  the  captors  humanely  forebore 
to  render  an  unlawful  rescue  impossible,  by  a  cour 
finement  of  their  persons. 

Had  any  well-grounded  suspicions  existed,  of  a 
want  of  that  integrity,  which  the  captors  had  a 
right  to  require,  their  rigid  confinement  would  h&T« 
been  perfectly  justifiable. 

Taking  advantage  of  their  superior  numbers,  and 
of  the  generous  but  misplaced  forbearance  of  the 
captors,  the  captured  master  and  crew,  forcibly  and 
fraudulently,  regained  the  possession  and  confax)l  of 
the  ship,  and  with  the  prize  master,  and  his  small 
force  on  board,  proceeded  with  her  to  Liverpool 
England. 

Arriving  there,  it  might  not  unreasonably  have 
been  expected,  that  the  public  authorities,  indignant 
at  this  flagrant  outrage  by  a  neutral  upon  belliger- 
ent rights,  would  have  needed  no  prompting  to  in- 
duce their  immediate  and  eflScient  vindication  of 
the  violated  law. 

But  the  ship  was  a  British  ship,  and  was  laden 
with  a  cargo  which  served  to  feed  British  manufac- 
tories. And  this  infraction  of  public  law,  this  act 
so  criminal  by  the  law  of  nations,  as  of  itself  to 
subject  the  vessel  and  cargo  to  confiscation,  was 
hailed,  by  common  consent,  as  an  act  of  commend- 
able bravery,  not  only  lawful,  but  highly  merit-o 
rious  and  honorable. 

At  public  assemblages,  receiving  the  sanction 
of  public  men,  this  British  ship  master  and  his 
crevf,  were  laden  with  encomiums,  and  rich  pecu- 
niary rewards,  and  the  world  has  yet  to  learn  of 
the  utterance  of  any  word  of  disapprobation  of  this 
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liostile  act,  by  the  neutral  nation  of  the  guilty 
subjects. 

The  minister  of  the  belligerent  nation,  resident  at 
the  Conrt  of  St.  James,  lost  no  time  in  calling  the 
attention  of  Her  Majesty's  government  to  the  sub- 
ject. The  writer  has  not  had  an  opportunity  of 
consulting  the  correspondence  which  ensued  be- 
tween Mr.  Adams  and  Earl  Russell — but  it  is  un- 
derstood that  the  expectations  expressed  by  the  for- 
mer, that  the  British  government  would  direct  the 
surrender  of  the  captured  property,  and  the  argu- 
ments and  authorities  urged  as  the  basis  of  his  ex- 
pectations, were  met  by  a  peremptory  denial  of  the 
obligation  on  the  part  of  the  latter. 

Upon  the  commencement  of  the  civil  war  in  the 
United  States,  Great  Britain  hastened  to  announce 
her  position,  as  that  of  neutrality,  between  lawful 
belligerents. 

The  proclamation  of  the  Queen  was  forthwith 
issued,  in  which  it  was  said :  " 'We  have  declared  our 
royal  determination  to  maintain  a  strict  and  impar- 
tial neutrality  in  the  contest  between  the  said  con- 
tending parties."  And  again,  in  this  same  proclar 
mation,  the  British  queen  says :  "  We  do  hereby 
warn  all  our  loving  subjects,  and  all  persons  whatso- 
ever, entitled  to  our  protection,  that  if  any  of  them 
shall  presume,  in  contempt  of  this,  our  royal  procla- 
mation, and  of  our  high  displeasure,  to  do  any  acts 
in  derogation  of  their  duty,  as  subjects  of  a  neutral 
sovereign  in  the  said  contest,  or  in  violation  or  in 
contravention  of  the  law  of  nations,  as  for  example," 
"  by  breaking  or  attempting  to  break  any  blockade, 
lawftdly  and  actually  established  by  or  on  behalf  of 
either  of  the  said  contending  parties,  all  persons  so 
17 
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offending,  will  incur  and  be  liable  to  the  several 
penalties  and  penal  consequences,  by  the  law  of  ni- 
tions  in  that  behalf  imposed  and  decreed." 

And  in  the  same  proclamation  the  British  queeo 
adds: 

"  And  we  do  hereby  declare  that  all  our  subjedN 
and  persons  entitled  to  our  protection,  Tvho  may 
misconduct  themselves  in  the  premises,  will  do  so 
at  their  peril^  and  of  their  own  wrong^  and  that  they 
vnll  in  7w>  wise  obtain  ksy  pkotectiok  fbok  cs 
agamst  amy  liabilities  or  penal  consecasnces^  bm 
wUl^  on  Qie  contrary^  incur  our  high  displectsw^  by 
such  misconduct." 

If  the  law  of  nations,  upon  the  subject  of  the  r^ 
cue  of  a  captured  neutral  vessel,  for  the  violation  of 
a  belligerent  blockade,  has  been  here  correctly  ste- 
ted,  it  would  be  a  hopeless  task  to  reconcile  the 
course  of  the  British  government  in  the  case  of  the 
Emily  St.  Pierre^  with  a  sincere  regard  for  the  obli- 
gations of  neutrality  under  the  law  of  nations,  or 
with  the  solemnly  proclaimed  determination  of  the 
British  Queen,  that  her  subjects  offending  against 
that  law,  '^  will  in  no  wise  cbtavn  her  protection^ 
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CHAPTER  V. 

• 

Ob*  the  Effect  of  War  upoisr  the  Comheboe 
OF  Neutrals — antd  herein  of  Blockade — of 
Contraband  of  War,  and  of  the  Right  of 
Visitation  and  Search. 

Neutral  nations  are  those  whicli,  in  time  of  war,  who  m  non- 
take  no  part  in  the  contest,  but,  maintaining  a  strict 
impartiality  between  the  belligerents,  render  assist- 
ance to  neither. 

The  general  commercial  rights  of  nentrals  have  Thoir  general 
been  thus  stated  by  Lord  Erskine  in  his  speech  of  ^^® 
March  8th,  1808,  upon  the  orders  in  council :  "  The 
public  law  establishes,  that  countries  not  engaged 
in  war,  nor  interposing  in  it,  shall  not  be  affected 
by  the  differences  of  contending  nations;  but,  to 
use  the  very  words  of  the  eminent  judge  who  now 
presides  with  so  much  learning  in  the  Court  of 
Admiralty  (Sir  Wul  Scott — ^Lord  Stowell),  *  upon 
the  breaking  out  of  war,  it  is  the  right  of  neutrals 
to  carry  on  their  accustomed  trade,  with  an  excep 
tion  of  the  particular  cases  of  a  trade  to  blockaded 
ports,  or  in  contraband  articles,  and  of  their  ships 
being  liable  to  visitation  and  search.' " 

Under  this  succinct  but  comprehensive  statement 
of  the  general  commercial  rights  of  neutrals,  the 
subjects  for  consideration  in  this  chapter  are  clearly 
indicated.  It  is  the  right  of  neutrals  to  carry  on 
their  accustomed  trade^  which  suggests  the  first 
topic  for  review. 

It  has  ever  been  the  policy  of  nations  to  preserve.  Coasting  and 
with  jealous  exclusiveness,  for  the  benefit  of  their 
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own  citizens,  the  traffic  carried  on  between  ports  of 
their  own  coast,  and,  as  far  as  practicable,  that  witk 
their  colonial  possessions. 

It  has  been  the  practice,  in  time  of  war,  for  tiie 
.   belligerent,  to  permit  neutrals  to  enjoy  this  com- 
merce. 

The  impossibility  of  determining  whether  sndi 
permission  is  granted  in  good  faith  and  with  honest 
designs,  or  whether  it  is,  as  it  is  well  known  to  be, 
in  the  vast  majority  of  cases,  a  permission  allow^ 
with  the  collusive  and  fraudulent  design  of  protect- 
ing the  enemy's  property  by  a  neutral  shield,  and 
the  incessant  liability  to  abuse,  incident  to  such 
Neutrals  ex-  permission,  has  resulted  in  the  establishment  of  tie 
ft^  ^  general  principle  of  total  exclusion  of  neutrals  from 
the  enemy's  coasting  and  colonial  trade. 

Under  this  general  rule  of  exclusion,  it  is  con- 
sidered, that  when  a  neutral  presents  himself  in  the 
capacity  of  a  trader  from  port  to  port,  or  with  tk 
colonies  of  the  enemy,  he  presents  himself  as  an 
ally,  as  a  willing  and   active  instrument  of  the 
enemy,  rather  than  as  a  neutral     He  is  i*egarded 
as  depar.ing  from  the  line  of  impartiality  which 
distinguishes  a  neutral,  by  engaging  in  the  business 
of  relieving  one  belligerent  from  the  extremities  to 
which  he  has  been  reduced  by  the  lawful  operations 
of  the  other — ^and  being  so  regarded,  is  so  accord- 
ingly dealt  with. 
Character  and     The  character  and  the  reasons  for  the  rule  of 
rSTof  exciu!  exclusion  of  neutrals  from  a  commerce   in   war, 
^^^  which  they  have  been  unaccustomed  to  enjoy  in 

time  of  peace,  are  clearly  and  ably  set  forth  bv 
Lord  Stowell  in  an  early  case  involving  the  que^ 
tion: 
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"Is  there  nothing,"  said  he,  "like  a  departure 
from  the  strict  duties  imposed  by  a  neutral  chart 
acter  and  situation,  in  stepping  in  to  the  aid  of  the 
depressed  party,  and  taking  up  a  commerce  which 
so  peculiarly  belonged  to  himself,  and  to  extinguish 
which  was  one  of  the  principal  objects  and  proposed 
fruits  of  victory  i    Is  not  this,  by  a  new  act  and  by 
an  interposition,  neither  known  nor  permitted  by 
that  enemy,  in  the  ordinary  state  of  his  aflfairs,  to 
give  a  direct  opposition  to  the  efforts  of  the  con- 
queror, and  to  take  off  that  pressure  which  it  is  the 
very  purpose  of  war  to  inflict,  in  order  to  compel  the 
conquered  to  a  due  sense  and  observance  of  justice  ? 
"  As  to  the  coasting  trade,  supposing  it  to  be  a 
trade  not  usually  open  to  foreign  vessels,  can  there 
be  described  a  more  effective  accommodation  that 
can  be  given  to  an  enemy  during  a  war,  than  to 
undertake  it  for  him  during  his  own  disability? 
Is  it  nothing  that  the  commodities  of  an  extensive 
empire  are  conveyed  from  the  parts  where  they 
grow  and  are  manufactured,  to  other  parts  where 
they  are  wanted  for  use  ?     It  is  said,  that  this  is 
not  importing  any  thing  new  into  the  country,  and 
it  certainly  is  not :  but  has  it  not  aU  the  effects  of 
such  an  importation?     Suppose  that  the  French 
navy  had  a  decided  ascendant,  and  had  cut  off  all 
British  communication  between  the  northern  and 
southern  parts  of  this  island,  and  that  neutrals 
interposed  to  bring  the  coals  of  the  north,  for  the 
supply  of  the  manufacturers  and  for  the  necessities 
of  domestic  life  in  this  metropolis,  is  it  possible  to 
describe  a  more  direct  and  more  effectual  opposition 
to  the  success  of  French  hostility,  short  of  an  actual 
military  assistance  in  the  war  ?" 
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The  duties  of  neutrals  are  clearly  expressed  by 
Lord  Herrick's  letter  to  Mr.  Rist  in  tlie  followiug 
words : 

"  Neutrality,  properly  considered,  does  not  con- 
sist in  taking  advantage  of  every  situation  between 
belligerent  states,  by  which  emolument  may  accrue 
to  the  neutral,  whatever  may  be  the  consequence! 
to  either  belligerent  party ;  but  in  observing  a 
strict  and  honest  impartiality,  so  as  not  to  afford 
advantage  in  the  war,  to  either ;  and  particularly, 
in  so  far  restraining  its  trade  to  the  accustomed 
course,  which  is  held  in  time  of  peace,  as  not  to 
render  assistance  to  one  belligerent  in  escaping  tit 
eflfect  of  the  other's  hostilities.  The  duty  of  a  neo- 
tral  is  ^non  interponere  86  heUo^  non  hosts  imminr 
erUe  hastem  eripere^  and  yet,  it  is  manifest,  tkt 
lending  a  neutral  navigation  to  carry  on  the  coast- 
ing trade  of  the  enemy,  is  in  direct  contradiction  to 
this  definition  of  neutral  obligations,  aa  it  is,  in 
eflfect,  to  rescue  the  commerce  of  the  enemy  from 
the  distress  to  which  it  is  reduced  by  the  superior 
ity  of  the  British  navy;  to  assist  his  resources, 
and  to  prevent  Great  Britain  from  bringing  him  to 
reasonable  terms  of  peace."^ 

Oonsequenoe  A  violation  of  the  rulc  of  exclusion  of  neutrals 
tion,*anrmod-  from  the  coastiug  trade  of  the  enemy,  was  formerly 
oMhe^^S  visited  with  the  penalty  of  confiscation  of  the  neo- 
rule  of  oonfis-  tral  property. 

In  modem  times,  and  by  special  ordinances,  the 
penalty  for  such  violation  has  been  limited  to  the 
forfeiture  of  the  freight,  which,  wahave  seen  (when 

*  The  Umanudy  1  Rep.,  206. 
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considering  the  general  subject  of  captures),  would 
T>e  payable,  under  ordinary  circumstances,  by  the 
captor  to  the  neutral  ship-owner.  This  relaxation 
of  the  former  rule,  is  regarded  as  a  great  leniency  to 
tlie  neutral,  detected  in  interfering  with  a  trade  not 
legally  permitted  to  him,  which  formerly  subjected 
his  vessel  to  confiscation  as  well  as  his  freight  to 
forfeiture. 

The  ancient  law  upon  this  subject,  and  its  mod- 
em modification,  are  admirably  collated  and  digest- 
ed by  the  king's  advocate,  in  an  important  case  in 
the  British  admiralty,  to  which  case  as  well  as  to 
another.  Dr.  Robinson,  the  reporter,  has  appended  a 
valuable  note.^ 

The  relaxation,  however,  of  the  ancient  penalty  Ancient  rule 
18  not  permitted  to  be  applied,  where  there  are  ^ea  o?  specie 
circumstances  of  specific  fraud  on  the  part  of  the  ^^  ^"^^^ 
neutral,  in  addition  to  the  illicit  character  of  the 
trade  in  which  he  is  engaged — such  as  the  carrying 
of  false  papers.     In  such  cases  the  ancient  rule  of 
confiscation  is  applied  in  all  its  rigor.' 

• 
Analogous  in  principle  to  the  rule  which  ex-  Role  of  exdu- 

1    J  X     1     i»  x'L  J.*-       X      J        J?        "L    n*   sion  of  neutrals 

eludes  neutrals  from  the  coasting  trade  of  a  belli-  from  the  coio- 
gerent,i8  that  which  excludes  them  from  the  colonial  ^f^m  ^^ 
trade.     In  a  case  already  cited,  Lord  Stowell,  with  ^^fif  ^^^^ 
his  nsual  learning  and  clearness  of  statement,  dis- 
cusses the  policy  and  reasons  of  the  rule  of  pro- 


*  The  Johanna  Tholen,  6  Rob.,  72 ;  The  Edward,  4  Rob.,  58  ; 
The  Huffaung,  2  Rob.,  68 ;  vide  also  Dr.  Robinson's  note  to  that 
L':i<;e,  and  also  another  note  to  case  in  6  Rob.,  250. 

'  The  Ehenezer,  6  Rob.,  252 ;  The  Carolina,  3  Rob.,  75 ;  Th4 
Pkofuix,  3  Rob.,  191. 
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hibition  of  neutrals  from  the  colonial  trade  of  hA- 

ligerentSy  as  follows:^ 

"  Upon  the  breaking  out  of  a  war,  it  is  the  right 
of  neutrals  to  cany  on  their  accustomed  trade, 
with  the  exception  of  the  particular  cases  of  t 
trade  to  blockaded  ports,  or  in  contraband  articles 
(in  both  which  cases  their  property  is  liable  to  I* 
condemned),  and  of  their  ships  being  liable  to  visi- 
tation and  search,  in  which  case,  however,  they  are 
entitled  to  freight  and  expenses, 

"  I  do  not  mean  to  say,  that  in  the  accidents  of 
war,  the  property  of  neutrals  may  not  be  entangled 
and  endangered.  In  the  nature  of  human  conne^ 
tions,  it  is  hardly  possible  that  inconveniences  of 
this  kind  should  be  altogether  avoided.  Some 
neutrals  will  be  unjustly  engaged  in  covering  goo<b 
of  the  enemy,  and  others  will  be  unjustly  suspect imI 
of  doing  it.  These  inconveniences  are  more  than 
fiilly  balanced  by  the  enlargement  of  their  com- 
merce. 

"  The  trade  of  the  belligerents  is  usually  inter 
rupted,  in  a  great  degree,  and  falls  in  the  same  di- 
gree,  into  the  lap  of  neutrals.  But,  without  refer- 
ence to  accidents  of  the  one  kind  or  the  other,  the 
general  rule  is,  that  the  neutral  has  a  right  to  cam 
on,  in  time  of  war,  his  accustomed  trade,  to  the 
utmost  exififlt  of  which  that  accustomed  trade  is 
capable.  jVery  different  is  the  case  of  a  trade 
which  the  neutral  has  never  possessed,  which  he 
holds  by  no  title  of  use  or  habit,  in  times  of  peace, 
and  which,  in  fact,  can  obtain  in  war  by  no  other 


*  7^  JSmanuel,  2  Rob.,  107 ;  vide  also  Lord  Erskiiie's  speech 
on  the  Orders  in  Council,  March  8th,  1808. 
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title  than  by  the  success  of  the  one  belligeijent^ 
jxgaiiist  the  other,  and  at  the  expense  of  that  very  I 
belligerent  under  whose  success  he  sets  up  his  title.  1 
And  such  I  take  to  be  the  colonial  trade,  general-N 
ly  speakingj 

"  What  is  the  colonial  trade,  generally  speaking? 
It  is  a  trade  generally  shut  up  to  the  exclusive  use  ] 
of  the  mother  country  to  which  the  colony  belongs ; 
and  this  is  a  double  use — ^that  of  supplying  a  mar- 
ket for  the  consumption  of  native  commodities,  and 
that  of  ftimishing  to  the  mother  country  the  pecu- 
liar commodities  of  the  colonial  regions.      Upon 
the  interruption  of  a  war,  what  are  the  rights  of 
belligerents  and  neutrals,  respectively,  with  regard 
to  colonial  territories  ?     It  is  an  indubitable  right 
of  a  belligerent  to  possess  himself  of  such  places,/ 
as  of  any  other  possession  of  the  enemy.     This  isl 
his  common  right ;  but  he  has  the  certain  means  of! 
carrying  such  right  into  effect,  if  he  has  a  decided! 
superiority  at  sea.     Such  colonies  are  dependenli 
for  their  existence,  as  colonies,  on  foreign  supplies 
K  they  cannot  be  suppUed  and  defended,  they  musl 
faU  to  the  belligerent,  of  course;  and  if  the  bel 
ligerent  chooses  to  apply  his  means  to  such  an  ob- 
ject, what  right  has  a  third  party,  perfectly  neutral, 
to  step  in  and  prevent  the  execution  ?     No  existing 
interest  of  his  is  affected  by  it.     He  can  have  no 
right  to  apply  to  his  own  use  the  beneficial  conse- 
quences of  the  mere  act  of  the  belligerent,  and  to 
say,^ue  it  is,  you  have,  by  force  of  arms,  forced 
such  places  out  of  the  exclusive  possession  of  the 
enemy,  but  I  wiU  share  the  benefit  of  the  conquest, 
and  by  sharing  its  benefits,  prevent  its  progress^] 
you  have,  in  effect,  and  by  lawfiil  means,  tume  JThe 
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enemy  out  of  the  possession  which  he  had  exdit 
sively  maintained  against  the  whole  world,  and 
with  whom  we  had  never  presumed  to  interfere, 
but  we  will  interpose  to  prevent  his  absolute  sur 
render  by  the  means  of  that  very  opening  which 
the  prevalence  of  your  arms  has  effected^  Supplit^ 
shall  be  sent,  and  their  products  be  exported.  Yoo 
have  lawfully  destroyed  his  monopoly,  but  yoc 
shall  not  be  permitted  to  possess  it  yourself;  we 
insist  to  share  the  fruits  of  your  victories,  and  your 
blood  and  treasure — not  for  your  own  interest,  but 
for  the  common  benefit  of  others.  ^  Upon  these 
grounds,  it  cannot  be  contended  to  be  a  right  of 
neutrals  to  intrude  into  a  commerce  which  had 

fbeen  uniformly  shut  against  them,  and  which  is 
now  forced  open  merely  by  the  pressure  of  war: 
for  when  the  enemy,  under  an  entire  inability  to 
supply  his  colonies  and  to  export  their  products, 
allVcts  to  open  them  to  neutrals,  it  is  not  his  vnii 
but  his  necessity,  that  changes  his  system;  tLat 
change  is  the  direct  and  unavoidable  consequeme 
of  the  compulsion  of  war ;  it  is  a  measure,  not  of 
French  counsels,  but  of  British  for(»^  Upon  these 
grounds,  sentence  of  condemnation  was  ordere<l  in 
the  case  under  consideration*  And  in  a  subsequent 
case,  the  doctrines  thus  enunciated  by  Lord  Stovr- 
ell,  were  fully  confirmed  by  the  Court  of  Appeal 
in  which  the  Lord  Chancellor  pronounces  the  opin- 
ion thus  decisively : 

"  It  has  already  been  pronounced  to  be  the  opin- 
ion of  this  court,  that  by  the  general  law  of  na- 
tions,]it  is  not  competent  in  neutrals  to  assume  in 
time  of  war,  a  trade  with  the  colony  of  the  enemy 
which  was  not  permitted  in  time  of  peacejjpnd 


NEUTBAL&  S67 

u/n.ler  this  general  position,  the  court  is  of  opinion 
tl^  this  ship  and  cai'go  are  liable  to  confiscation."^ 

vThe  rule  which  prohibits  neutrals  jfrom  engaging  when  ih«  oo- 
ill  the  colonial  trade  of  belligerents,  rests  upon  the  pennitted  to 
assumption  that  their  permission  to  do  so  by  the  Sme^pSoa, 
parent  of  the  colony,  results  firom  a  relaxation  on  ^\  "??  ^ 

•  ^,  i/»i-/.  1  !•     prohibition 

its  part  of  the  rule  of  exclusion  from  such  trade  m  does  not  op©. 
time  of  peace.     Where,  therefore,  previoualyjwdst- ^."^  ^'^^ 
ing  commercifd^jelations,  resulting  from  treaty  or 
otherwise,   peimittedliturh   rommerce  in  time  of 

peace,  the  Hnr^trinA  nf  protiibitiOTi   in  timft  of  war 
does  not  applj:*A 

^^^  it  "was  held,  in  the  case  of  a  neutral  ship,  sail- 
ing between  France  and  Senegal,  then  a  French 
colony — it  having  been  ascertained,  upon  much  in- 
vestigation, that  France  had  been  accustomed  to 
leave  open  the  trade  of  Senegal  to  foreign  ships,  as 
well  before  as  after  the  war — that  the  vessel  should 
be  restored  to  the  neutral  daimantSjii  The  rule  of  Th«  ^^^^^ 
prohibition  of  trade  by  neutrals  with  the  colonies  pubuc  of  the 
of  the  enemy,  was  first  established  in  a  case  which  ^*f,^ 
arose  in  1766,  and  is  therefore  called  "therule  of  ^^^^^^^^^ 
17565^     The  relaxations  of  the  rule   ongmated  prohibition, 
chiefly  in  the  great  change  which  took  place  in  the 
commerce  of  the  world,  by  the  permanent  estab- 
lishment of  the  independent  republic  of  the  United 
States  on  the  continent  of  America. 

By  reason  of  that  event,  the  ships  of  the  United^ 
States  were  admitted  to  trade  in  some  articles,  and 
on  certain  conditions  with  the  colonies  both  of  Eng. 
land  and  France.    Such  were  the  established  com- 


*  The  Wilhelmina^  4  Rob.,  Appendix  4. 

*  ThsJuHama,  4  Rob.,  321. 
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ttiercial  relations  between  the  countries  in  time  of 
peace.  The  application  of  the  strict  rule  of  prohili- 
ition  would  therefore  have  operated  to  abridge  tht* 
acquired  and  customary  conunerce  of  Americana 

By  reason  of  representations  made  by  the  United 
States  government,  orders  were  issued  in  1794  by 
Great  Britain  during  the  then  existing  war  witi 
Prance,  apparently  designed  to  direct  British  crms^ 
ers  to  exempt  American  ships  from  capture,  which 
were  trading  between  their  own  country  and  the 
French  colonies.  In  consequence  of  this  relaxatioB 
in  favor  of  the  United  States,  it  was  in  1798  further 
extended  by  concessions  in  favor  of  the  neutral  states 
of  Europe. 

\  By  this  relaxation  of  the  rigid  rule  of  prohibition, 
meutral  vessels  were  allowed  to  carry  on  a  direct 
oommerce  between  the  c^ony  of  the  enemy  and 
theirojEtt-cQunt 
The  appin»-       'f£ig  ig  the  cxtcut  of  the  relaxation,  and  upon  the 

tion  of  the  -  ,  .  -I     T  •        1  .     ' 

niie,  and  tiie  rule  and  the  exceptions  much  discussion  has  ansea 
^S^2rt*  ^  ^  many  important  cases.^ 

In  a  case  before  cited,  it  was  determined  that 
trade  was  unlawM  carried  on  directly  between  the 
colony  and  the  parent  state  of  the  enemy.' 

So,  too,  was  held  to  be  a  trade  between  the  coun- 
try of  the  enemy  and  the  colony  of  his  ally.  And 
a  trade  between  the  settlement  of  one  pnemy  to  the 
colony  of  another,  was  decided  to  fall  within  the 
same  principle.^ 

Under  the  judicial  constraeiion  of  the  relaxation 
of  the  role,  it  waa  held,  that  a  neutral  ship  trading 

'  The  Emanuel,  2  Rob.,  186.  *  The  Boee,  4  Rob.,  App. 

'  The  New  Adventure^  4  Rob.,  App. ;  Hke  WUhelmina,  4  Bob., 

App.  4. 
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bet'cv'een  a  hostile  colony  and  European  port,  which 
was  neither  a  port  of  the  neutral  nor  of  the  nation 
of  tlie  captor,  was  not  within  the  terms  of  the  ex- 
ception, and  a  condemnation  ensued. 

But  in  two  other  cases  of  United  States  ships, 
captured  on  voyages  from  a  hostile  colony  in  the 
West  Indies  to  a  neutral  West  India  colony,  the 
exception  was  applied  and  the  ships  were  released.^ 
This  was  rather  upon  the  letter  of  the  instructions 
to  cruisers,  than  from  the  true  spirit  of  the  excep 
tion,  which  would  seem  to  have  justified  their  con- 
fiscation. But  the  instructions  directed  the  capture 
only  of  ships  coming  from  the  hostile  colonies  to 
Europe. 

In  another  case  of  a  Swedish  ship,  captured  on  a 
voyage  from  a  hostile  colony  to  a  neutral  American 
port,  the  court  refused  to  apply  the  exception,  and 
the  ship  was  condemned.*  The  only  apparent  dif- 
ference between  this  and  the  two  preceding  cases 
is,  that  they  were  American,  and  the  latter  was  a 
Swedish  ship.  Certainly  the  one  was  not  more 
than  the  other  out  of  the  letter  of  instruction,  and 
not  within  the  spirit  of  the  exception  to  the  rule  of 
prohibition.  In  another  case,  in  which  a  ship  was 
captured  on  a  voyage  being  made  in  good  &iih  be- 
tween a  hostile  colony  and  the  port  of  the  neutral, 
it  was  held  to  be  the  precisely  excepted  case,  and 
the  vessel  was  restored.' 

In  another  case,  a  capture  was  made  of  a  vessel 
trading  with  a  hostile  colony,  and  it  was  urged 
against  her  restitution  that  the  trade  with  that 

*  The  Hector,  4  Rob.,  App. ;  The  Sally^  ib. 

'  TheJjwsy,  4  fiob.,  App. 

'  The  Mar'jarniha  Mogdoleno,  2  Rob.,  138. 
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colony  was  not  generally  open  in  time  of  peaef 
to  neutral  ships,  but  was  only  permitted  by  speeiri 
licenses.  A  more  liberal  interpretation  of  the  in- 
structions incorporating  the  exception  was  adopted 
by  the  court,  and  the  vessel  was  released..^ 

In  another  case,  however,  of  very  great  importance, 
and  which  was  very  elaborately  contested,  the  court 
refiised  to  admit  the  application  of  the  exception 
contained  in  the  instruction,  although  the  case  was 
manifestly  within  the  letter  of  the  instructions.  It 
was  the  case  of  a  contract  made  between  a  neutral 
merchant  of  Denmark  and  the  Dut^jh  Sast  India 
Company.  The  voyage  was  to  Copenha^n,  tbe 
port  of  the  neutral  merchant ;  but  the  evidence  ib 
the  case  satisfied  the  court  that  the  object  of  the 
contract  was,  to  secure  Dutch  property  fix>m  Britidi 
hostility ;  and  fiirther,  that  a  commerce  conducted 
with  such  views,  and  facilitated  by  the  enemy  witi 
extraordinary  privileges,  and  carried  on  upon  a  scale 
so  immense,  could  not  be  considered  a  neutral  tntf 
fic^^ 
Bole  prohibit-  f  It  is  an  established  rule,  and  a  very  important 
SSie^neu"  ^°^?  *^**  *^®  colouial  trade  which  a  neutral  mar 
Se^'dirwT*  not  carry  on  directly,  he  is  prohihited^ra^^^^^dud^ 
trade  iB  im-  ing  circui^ously.  "  An  American,"  says  Lord  SBbw- 
ell,  "  has  undoubtedly  a  right  to  import  the  prod- 
uce of  the  Spanish  colonies  for  his  own  use ;  and, 
after  it  is  imported,  honafids^  into  his  own  country, 
he  would  be  at  liberty  to  GQjry  it  on  to  the  general 
conunerce  of  Europe/'^jBut  the  question,  what 

*  The  Providentia,  2  Rob.,  248. 

*  The  Rendsherg,  4  Rob.,  121. 

»  The  Polbj,  2  Rob.,  861 ;  1  Acton,  171 ;  vid$9^ao  Th$  Marvf, 
5  Rob.,  365. 
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shall  be  considered  a  fair  importation  for  the  use 
of  tlie  neutral,  and  what  shall  be  regarded  as  a 
mere  colorable  importation  to  protect  the  enemy's 
property,  is  one  of  great  nicety,  and  difficult  of  de- 
terminatioq^t  In  various  cases,  this  question  has 
l>eeii  very  learnedly  discussed;  but  in  none,  per- 
haps, more  so  than  upon  an  appeal  to  the  lords 
commissioners,  in  which  the  master  of  the  rolls 
gave  an  elaborate  judgment,  in  which  the  whole 
doctrine  is  illustrated  with  ^eat  ability.* 

In  an  official  correspondence  between  Lord 
Hawksbury  and  Mr.  King,  on  the  part  of  the 
United  States,  in  1801,*  the  proceedings  of  the 
British  court  of  admiralty  upon  this  question  was 
made  the  subject  of  complaint,  in  consequence  of 
which  the  advocate-general*  of  England,  on  the  16th 
of  March  of  that  year,  made  an  official  report  as  to 
the  law  concerning  the  colonial  trade. 

He  says :  "  The  general  principle  concerning  the' 
colonial  trade  has,  in  the  course  of  the  present  war, 
been  relaxed  to  a  certain  degree,  in  consequence  of 
the  present  state  of  commerce.  It  is  now  distinctly 
xmderstood,  and  has  repeatedly  been  so  decided  by 
the  high  Court  of  Appeal,  that  the  produce  of  the 
colony  of  an  enemy  may  be  imported  by  a  neutral 
into  his  own  country,  and  may  be  re-exported 
thence,  even  to  the  mother  country  of  such  colony ; 
and,  in  like  manner,  the  produce  and  manufacture 
of  the  mother  country  may,  in  this  circuitous  mode, 
l^ally  find  their  way  to  the  colony. 

*  The  William,  6  Rob.,  387. 

'  Vide  also  1  Kent's  Com.,  90 ;  Bfr.  Monroe's  Letter  to  Lord 
Mnlgnvo ;  and  Mr.  Madison's  Letter  to  Messrs.  Monroe  and  Pinck- 
ney. 
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"  The  direct  trade,  however,  between  the  motha 
country  and  her  colonies,  has  not,  I  appi^hend,  he&i 
recognized  as  legal,  either  by  his  nu^esty's  govenh 
ment,  or  by  his  tribunals. 

"What  amounts  to  a  direct  trade,    and  what 
amounts  to  an  immediate  importation  into  a  neutrsl 
country,  may  sometimes  be  a  question  of  some  diffi- 
culty.    A  general  definition  of  either,  applicable  to 
all  cases,  cannot  well  be  laid  down.     The  questkm 
must  depend  upon  th6  particular  circumstances  of 
each  case.      Perhaps    the  mere  touching    in  tk 
neutral  country,  to  take  fresh  clearances,  may  prtf- 
erly  be  regarded  as  a  fraudulent  evasion ;  and  is, 
in  effect,  a  direct  trade ;  butfthe  high  Court  of  Ad- 
V  Z*^    miralty  has  expressly  decided  (and  I  see  no  reason 
J^^       I  to  expect  that  the  Coutt  of  Appeal  will  vary  the 
Vs^^nJ^  \^    /  rules)   that  landing  the   goods,  and   paying  tie 
^/^     ^^^  ^  /  duties  in  the  neutral  country,  breaks  the  continuity 
^sf     V  ^      I  of  the  voyage,  and  is  such  an  importation  as  l^al- 
>^  >^      I   izes  the  trade ;  although  the  goods  be  reshipped  in 
\)  '^  *  v^v^  *     '   *^®  same  vessel,  and  on  account  of  the  same  neutral 
V  proprietors,  and  forwarded  for  sale  to  the  mother 

country  or  the  colony/^ 
Bmigr  ^        In  cases  of  illegal  colonial  trade  by  neutrals,  as 
rule.  well  as  in  other  cases  of  illegal  conmierce  conduct^ 

by  them,  the  penalty,  in  case  of  capture,  is  confisca- 
tion. It  was  formerly  the  rule  in  such  cases,  that 
the  neutral  ship  should  be  restored,  and  the  cargo 
only  confiscated ;  but  the  strict  rule  of  confiscation 
of  both  ship  and  cargo  is  now  well  established,* 

*  Vide  Kent's  Com.,  92,  note. 

'  Jonpe  Thomas^  in  a  note  to  the  report  of  The  MinerpOj  % 
Rob.,  229 ;  Tltt  Volant^  note  to  the  report  of  Th$  JFiihelnMo^  4 
Rob.  App.;  1  Acton's  R.,  l7l. 
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There  are  some  other  commercial  tranaactions 
which  are  frequently  entered  into  by  neutrals,  of 
a  nature  so  subject  to  abuse,  that  belligerents  have 
considered  themselves  justified  in  discountenancing 
thiein. 

Thus,  where  a  neutral  put  in  a  claim  upon  a  hos- 
tile ship  which  had  been  captured,  averring  that  it 
had  been  purchased  from  him,  and  not  paid  for,  and 
that  he  retained  a  lien  on  the  property  for  the  pay- 
ment of  the  purchase-money,  the  court  rejected  the 
claim,  saying :  "  Such  an  interest  cannot  be  deemed 
sufficient  to  support  a  claim  of  property  in  a  court 
of  prize.     Captors  are  supposed  to  lay  their  hands 
on  the  gross  tangible  property,  on  which  there  may 
be  many  just  outstanding  claims  between  other 
parties,  which  can  have  no  operation  as  to  them."^ 
Silver  was  shipped  by  a  hostile  merchant,  to  his 
agent  in  Hamburg,  as  it  was  asserted,  for  the  pay- 
ment of  an  American  neutral    The  claim  of  the 
neutral  was  disallowed  against  the  captora*  "  For," 
said  the  court,  "  even  if  the  asserted  intention  on 
the  enemy's  part  were  ever  so  sincere,  it  always  re- 
mained revocable.    The  hostile  merchant  retained 
the  power  of  converting  it  to  any  purpose  of  his 
own,  and  the  neutral  merchant  had  no  document 
whatever,  giving  him  any  control  over  it.     Under 
these  circumstances,  the  hostile  merchant  must  be 
taken  to  be  the  legal  proprietor,  and  as  his  proper- 
ty, this  silver  must  be  condemned." 

The  right  to  capture  enemy's  property  on  board  '^®-^®®^ 
a  neutral  ship,  has  been  greatly  contested  by  na-  free  ships. 

*  Tke  Marianna,  6  Rob.,  24.      *  The  Jotephine,  4  Rob.,  36. 
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tions  whose  interests  were  opposed  to  the  affirm- 
ance of  such  a  right  In  1780,  the  emperor  d 
Russia  proclaimed  the  principles  of  what  was  called 
"  the  Baltic  code  of  neutrality,"  to  be  maintained 
The  armed  by  force  of  arms.  One  of  the  articles  of  this  code 
was,  that  all  effects  belonging  to  the  subjects  of 
belligerent  powers  should  be  considered  free  on 
board  of  neutral  ships,  except  only  such  as  were 
contraband.  Sweden,  Denmark,  Prussia,  Germany, 
Holland,  France,  Spain,  Portugal,  Naples  and  the 
United  States  acceded  to  the  Russian  principle  of 
neutrality ;  but  it  was  persistently  and  successftdly 
opposed  by  Great  Britain,  and  was  abandoned  in 
1793,  In  1801  another  attempt  was  made  by  the 
Baltic  powers  to  procure  the  adoption  of  the  doc- 
trines of  armed  neutrality,  as  set  forth  in  1780 ;  but 
again  it  was  defeated  by  Great  Britain,  and  in  June, 
1801,  a  treaty  was  concluded  between  Great  Britain 
and  Russia,  in  which  it  was  agreed  that  enemy> 
property  was  not  to  be  protected  on  board  of  neutral 
shipa  The  whole  subject  is  discussed  with  much 
ability  by  Mr.  Wheaton  in  his  excellent  elementary 
treatise/ 

The  conventional  law  upon  the  subject  has  under 
gone  continual  fluctuation,  according  to  the  varying 
interests  and  policy  of  maritime  nations.  In  mod- 
em times,  however,  the  preponderance  of  treaty 
stipulations  is  in  favor  of  the  maxim, /ra^  &hips, 
free  gooda^  sometimes,  but  not  always,  connected 
with  the  converse  maxim,  enmiy  ahvpSy  enemy  goock. 
Doctrine  of  the  During  the  war  of  1812  between  the  United 
upon  the  sub-  States  and  Great  Britain,  the  prize  courts  of  the 

*  Wheaton's  Elements  of  InternatioDal  Law,  162,  ISS. 
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former  nation  with  great  unifonnity  enforced  the  ject  of  free 
principle  of  international  law,  that  enemy's  goods  ^o<^  '^ 
in  neutral  vessels  are  liable  to  capture  and  confisca- 
tion, except  as  to  such  powers  with  whom  and  the 
United  States  government,  treaty  stipulations  exist- 
ed agreeing  to  a  different  rule. 

While  neutral  powers,  by  the  law  of  nations,  are  Blockade  and 
uUowed  to  trade  with  the  belligerents,  in  innocent  ^^  <*®fi°i**<«- 
xnerchandise,  they  ^e  nevertheless  prohibited  from 
entering  or  attempting  to  enter  for  that  purpose 
ports  and  places  that  are  blockaded,  and  with  which 
by  viiijue  of  the  blockade,  all  commerce  is  interdict- 
ed. It  is  therefore  of  the  highest  importance  to 
consider  what  is  the  character  and  true  definition 
of  blockade  as  established  by  the  law  of  nations. 

Blockade  has  been  defined  to  be,  [the  carrying 
into  effect  by  an  armed*  force,  of  that  rule  of  war 
which  renders  commercial  intercourse,  with  the  par- 
ticular port  or  place  subjected  to  such  force,  unlaw-  \ 
ful  on  the  part  of  neutralsj 

Crhere  is  no  belligerent  right  more  conclusively  ^be  b^gw- 
established  in  the  law  of  nations,  and  certainly  blockade. 
none  more  necessary  or  important  in  its  applicar 
tion,  than  the  right  of  blockade,  as  it  has  been  de- 
fined, determined  and  practically  executed  in  mod- 
em timesj^  The  right  derives  its  origin  from  the 
highest  and  purest  sources  of  maritime  jurispru- 
dence, is  sanctioned  by  the  practice  of  the  most  en- 
lightened nations,  and  is  justly  regarded  as  one  of 
the  great  bulwarks  of  a  nation's  security  and  inde- 
pendence. 

However  dear  and  indisputable  may  be  the  right 
of  blockade,  and  however  just  and  necessary  may 
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be  the  exercise  of  tlie  right,  it  mnst,  neverfhelcas, 
be  conceded  to  be  one  ofJihfiJiarshest  measucps  in 
itsoperation  of  any  Imown  in  the  code  of ^int^rna^ 
B«!uifflte8  to  tional_law.     It  is  for  this  reason,  that,  by  the  nni- 
Mity  of  block- fonn  practice  of  the  tribunals  of  all  nations,  upon 
*^  whom  the  duty  devolves  of  giving  effect   to  itb 

provisions,  certain  requisite?  have  been  required  to 
be  established,  in  order  to  impart  to  the  exercise 
of  the  right,  its  fall  force  and  validity.  These  re 
quisites  are  deemed  so  indispensable  to  the  legal 
existence  of  blockade,  that  the  feilure  of  either  one 
of  them  has  been  imifonnly  considered  to  operatf* 
as  an  entire  defeat  of  the  measure,  notwithstandinj,^ 
it  may  have  been  ordered  and  proclaimed  by  the 
supreme  power  of  a  nation. 

These  requisites  are  clearly  stated  by  Lord  Stow- 
ell  to  be — ^**  First^  the  eiristence  of  an  actual  bloei- 
ade ;  Second^  the  knowledge  of  the  party  against 
whom  proceedings  are  taken  for  its  violation ;  and, 
Third  J  some  act  of  violation,  either  by  going  in  or 
coming  out  with  a  cargo  laden  after  the  commence- 
ment of  the  blockade.'" 
Aofcmi  block-  It  will  be  Convenient  to  consider  the  subject  of 
"^  blockade  with  reference  to  these  three  several  pre- 
requisites to  its  legality. 

And  first,  the  existence  of  an  actual  blockade, 
'fhe  declaration  of  a  blockade  is  an  act  of  sove- 
reignty which  can  emanate  only  from  the  supreme 
authority  of  a  nation. 

The  commander  of  a  national  vessel  or  the  com- 
modore of  a  squadron  cannot  Order  it,  unless  under 
such  circumstances  as  to  impel  the  presumption 

*  The  Betsy,  1  Rob.,  29,  vide  also  The  Nancy,  1  Acton,  59. 
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that  he  carries  with  him  such  a  portion  of  the 
sovereign  authority  aa  may  be  essential  to  provide 
for  such  an  exigency.^  ButlfTot  only  can  no  block- 
ade ezist  as  a  legal  fact  which  has  not  been  declared 
by  competent  authority,  but;,  it  must  also  have  an 
actual  physical  existence.  ["  The  very  notion  of  a 
complete  blockade,"  says  Lord  Stowell,  "  includes 
that  the  besieging  force  can  apply  its  power  to 
every  point  of  the  blockaded  state.  If  it  cannot^ 
then  there  is  no  blockade  of  that  part  where  its 
power  cannot  be  brought  to  bear.'^^J 

By  this,  it  is  not  intended  that  the  blockading 
force  must  be  at  all  times  present,  if  the  absence 
be  temporary  and  accidental,  and  its  cause  known 
(as  by  being  blown  off  the  coast  by  tempestuous 
weather),  but  thatRhe  presence  of  the  sufficient 
force,  barring  such  accidents,  must  be  continuous, 
and  if  not  so,  by  reason  of  remissness  on  the  part 
of  the  cruisers  stationed  to  maintain  it,  it  is  con- 
sidered as  having  no  legal  existence^  "  It  is  in. 
vain,"  says  Lord  Stowell,  "  for  governments  to  inu 
pose  blockades  if  those  employed  on  that  service 
will  not  enforce  them.  The  inconvenience  is  very 
great,  and  spreads  far  beyond  the  individual  casa 
Reports  are  eagerly  circulated  that  the  blockade  is 
raised,  foreigners  take  advantage  of  the  information, 
the  property  of  innocent  persons  is  ensnared,  and  the 
honor  of  our  country  is  involved  in  the  mistaka"* 

'  The  Henrick  and  Maria,  1  Rob.,  146 ;  7%«  Rolla,  6  Rob.,  367. 
^The  Mercurius,  1  Rob.,  80 ;  The  Stert,  4  Rob.,  66,  1  Acton, 
64. 

■  The  Frederick  Molke,  1  Rob.,  86-98,  94,  147,  156,  and  1 
Acton,  50. 

*  The  Jufrow  Maria  Schroeder,  d  Rob.,  166,  and  note. 
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There  is  no  limit  to  the  right  of  a  "belligereirt  to 
blockade  the  ports  of  the  enemy,  but  that  which 
results  from  the  deficiency  of  naval  force.  If  a 
nation  possess  the  power  and  resources,  and  will 
incur  the  hazard  and  expense,  it  possesses  the  right 
to  blockade  the  entire  coast  of  the  enemy,  upon  the 
same  principle  which  confers  the  right  to  blockade 
a  single  port,  and  is  entitled  thereby  to  the  same 
exemption  from  neutral  interference.^  Such  a 
blockade  is  undoubtedly  rendered  more  practicable 
and  efficacious  in  modem  times  by  reason  of  the 
vast  improvements  in  the  construction,  and  naviga- 
tion by  steam,  of  ships  of  war. 
^owiedge  of  Not  only  must  the  blockade  be  ordered  by  the 
raqnisito.  sovereign  power  of  the  nation,  and  be  physicaDy 
actual  and  complete,  but  to  be  legally  vidid  and 
effectual,  so  as  to  subject  a  neutral  to  the  penalty 
consequent  upon  its  violation,  it  is  necessary  that 
he  should  be  sufficiently  informed  of  its  existence 
There  are  two  modes  by  which  information  may 
be  conununicated— either  by  formal  notification  by 
the  blockading  power,  or  by  the  notoriety  of  the 
&ct  itself. 

All  that  is  requisite  to  the  sufficiency  of  a  notifi- 
cation, is  that  it  be  communicated  in  a  credible 
manner.  Any  such  communication,  whether  formal 
or  not,  being  such  as  to  leave  no  doubt  of  its  au- 
thenticity, is  obligatory  upon  the  neutral ;  but  the 
practice  of  nations  in  modem  times  has  been  to 
disseminate  such  intelligence  to  the  world  by  proc- 
lamation, so  distinctly  expressed,  as  to  leave  do 
room  for  the  defence  of  want  of  information.*    The 

'  Marshall  on  Ins.,  B.  L,  o.  iiL,  §  8 ;  1  Acton^  68. 
•  The  Rolla,  6  Rob.,  961. 
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legaJ  effect  of  a  notice  officially  given  to  a  foreign 
government  is,  that  it  becomes  binding  upon  every 
individual  of  that  nation.     "  It  is  the  duty  of  gov- 
erninents,"  says  Lord  Stowell,  *'  for  the  protection 
of  their  subjects,  to  communicate  the  information 
which  they  have  received,  and  no  individual  is 
allowed  to  plead  ignorance  of  it.     I  shall  hold, 
therefore,  that  a  neutral  master  can  never  be  heard 
to  aver,  against  notification  to  his  government,  that 
he  was  ignorant  of  the  fact."^     It  has  been  even 
held,  that  a  formal  notification  to  one  nation,  after 
the  lapse  of  a  reasonable  time,  will  be  presumed  to 
have  been  received  by  the  subjects  of  a  neighboring 
nation,  operating  however,  upon  them,  not  from  the 
time  when  it  was  formally  given  to  the  one  nation, 
but  from  such  period  when  it  may  fairly  be  pre- 
sumed to  have  been  received  by  the  subjects  of  the 
other.''" 

It  la  well  established  that  when  notice  of  the 
blockade,-  either  actual  or  constructive,  is  given,  the 
neutral  cannot  lawfully  go  to  the  station  of  the 
blockading  force,  under  the  pretence  of  obtaining 
information  of  its  continuance.  "The  merchant," 
says  Lord  Stowell,  "  is  not  to  send  his  vessel  to  the 
mouth  of  the  river,  and  say,  'If  you  don't  meet  a 
blockading  force,  enter ;  if  you  do,  ask  a  warning, 
and  proceed  elsewhere.'  Who  does  not  at  once 
perceive  the  frauds  to  which  such  a  rule  would  be 
introductory?  The  true  rule  is,  that,  after  the 
knowledge  of  an  existing  blockade,  you  are  not 

*  The  Neptunus,  2  Rob.,  110;  vide  also  ^A«  Welvaart  Van 
Pillaw,  2  Rob.,  128,  and  1  Acton,  61. 

'  The  Adelaide,  2  Rob.,  110,  and  noto ;  Tk$  Jonge  Petronelia, 
2  Rob.,  131 ;  The  Odlyfeo,  2  Rob.,  298. 
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to  go  to  the  very  station  of  blockade  upon  pfe- 
tence  of  inquiry."^ 

The  rule,  with  regard  to  notification  of  a  block- 
ade, is  somewhat  relaxed  on  behalf  of  nations  at  a 
great  distance  from  the  blockading  power ;  and  tlm 
relaxation  was  made  to  operate  favorably  to  aclveih 
tures  from  America,  during  the  war  at  the  doae 
of  the  last  century,  between  Prance  and  Great 
Britain,  by  the  tribunals  of  the  latter  nation. 

It  is  not  to  be  presumed  that  such  a  relaxation 
of  the  rule  would  now  be  permitted,  since  maritime 
nations  have  been  brought  into  such  proximity  by 
ocean  steam  navigation. 

A  definite  rule  as  to  notification  of  a  blockade, 
is  established  by  the  treaty  of  1794,  between  the 
United  States  and  Great  Britain,  in  the  following 
terms :  "  Whereas,  it  frequently  happens  that  ves- 
sels  sail  for  a  port  or  place  belonging  to  an  enemy, 
without  knowing  that  the  same  is  either  besieged, 
blockaded  or  invested,  it  is  agreed  that  every  vessel 
so  circumstanced  may  be  turned  away  from  such 
port  or  place ;  but  she  shall  not  be  detained,  nor  her 
cargo,  if  not  contraband,  be  confiscated,  imless  aftex 
notice  she  shaU  again  attempt  to  enter;  but  she 
shall  be  permitted  to  go  to  any  other  port  or  place 
she  may  think  proper." 

The  receipt  of  notice  of  blockade  will  not  oper- 
ate to  prevent  a  neutral  from  retiring  without  mo- 
lestation from  the  blockaded  port  where  she  was 
lying  at  the  time  of  such  notification.  And  she 
may  retire  with  a  cargo  on  board,  provided  the 

'  The  Spes  and  Irene,  6  Rob.,  76;  The  Bet9y,  1  Rob.  382; 
The  Neptunus^  2  Rob.,  114;  vide  also,  1  Acton,  141,  161. 
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same  were  actually  laden,  and  had  become  neutral 
property  at  the  time  of  the  receipt  of  such  notificar 
tion.  But  where  the  notification  of  blockade  gives 
to  neutral  vessels  lying  in  the  blockaded  ports  a 
certain  number  of  days  to  retire,  they  are  not  at 
liberty  to  purchase  cargo  to  be  laden  after  such  no- 
tification, even  though  they  may  retire  before  the 
expiration  of  the  time  limited  in  the  notification. 
And  a  cargo  actually  delivered  on  board  a  neutral 
vessel,  under  such  circimastances,  after  the  notifica- 
tion, is,  in  law,  deemed  a  fresh  purchase.^ 

An  actual  notice  of  a  blockade  must  be  regular 
and  specific,  in  order  to  be  legaL 

A  blockade  was  ordered  by  Great  Britain  of  the 
single  port  of  Amsterdam,  but  a  British  conMnander 
notified  a  neutral  about  entering,  that  a  blockade 
existed  of  all  the  Dutch  ports.  It  was  held  to  be 
an  illegal  and  insufficient  notice^  even  as  to  Amster- 
dam. "  Because,"  says  Lord  Stowell,  "  it  took  from 
the  neutral  all  power  of  election  as  to  what  other 
port  of  Holland  he  would  enter,  when  he  found  the 
port  of  his  destination  under  blockade.  A  com- 
mander of  a  ship  must  not  reduce  a  neutral  master 
to  this  kind  of  distress,  and  I  am  of  opinion  that  if 
the  neutral  had  contravened  the  notice,  he  would 
not  have  been  subject  to  condemnation."* 

A  neutral  may  be  charged  with  sufficient  knowl- 
edge of  a  blockade  to  be  binding  upon  his  conduct 
without  any  formal  notification,  by  the  mere  noto- 
riety of  the  fact.  8uch  formal  notice  is  never  requi- 
bite  to  neutrals  lying  in  the  blockaded  ports.    "  The  ^ 

'  TheRolla,  6  Rob.,  364 ;  The  Betsy,  1  Rob.,  92,  and  162. 
'  The  Henrick  and  Maria,  1  Rob.,  146 ;  Th0  Bdla,  6  Rob., 
364. 
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continued  fact,**  says  Lord  Stowell,  "  is  a  aufficieot 
notice.  It  is  impossible  for  those  within  to  be  ig- 
norant of  the  forcible  suspension  of  their  commenii, 
the  notoriety  of  the  thing  supersedes  the  nece^sin 
of  particular  notice  to  each  ship."* 

An  important  distinction  has  been  recognized  and 
acted  upon  in  various  cases,  between  a  formal  notifi- 
cation, through  a  notice  to  his  government,  or  h} 
notice  to  himself,  and  notification  presumed  from 
notoriety.  In  the  former  case,  no  plea  of  ignorana 
is  ever  permitted.  In  the  latter,  it  is  allowed  u« 
prevail,  if  actually  established  by  the  proot— and 
there  is  also  this  additional  distinction  that,  in  tbf 
case  of  formal  notification,  the  mere  act  of  sailing  to 
the  blockade,  with  a  contingent  design  to  enter,  if 
the  blockade  be  raised,  is,  of  itself,  a  consummatic»r. 
of  the  offence  of  violation  of  the  blockade,  becau^. 
in  the  case  of  such  a  notification,  the  port  is  consid 
ered  closed,  until  a  formal  revocation  of  the  notifi- 
cation ;  but  no  such  presumption  arises  where  tk 
notification  is  simply  of  the  fact,  by  notoriety,  and 
therefore,  in  such  case,  it  is  no  offence  for  a  neutral 
to  pursue  a  voyage  on  a  doubtftd  or  provisional  des 
tination.* 

But,  in  order  to  charge  a  neutral  with  liabilities) 
incident  to  a  blockade,  there  must  be  not  only  an 
actually  existing  legal  and  effectual  blockade,  ;;nd 
formally  or  constructively  known,  but  there  roust 
be  a  violation  of  the  blockade  so   existing  and 


«  The  Vroio  Judith,  1  Rob.,  152. 

•  The  Columbia,  1  Rob.,  146, 166;   The  Mercuriut^  1  Rob.,  83; 
The  Hurlije  Haue,  3  Rob.,  324  ;   The  Ntsptunui,  2  Rob.,  110. 


BLOOKADB.  388 

lown ;  and  tliis  leads  to  a  consideration  of  the  jniat  fa  •  vio- 
tlxird  branch  of  the  subject,  namely,  what  is  a  vio-  biodcade. 
lation  of  a  blockade. 

The  breach  of  a  blockade  may  be  either  by  going\ 
izito  or  coming  out  of  the  blockaded  place  with  al 
cargo  laden  after  the  commencement  of  the  block 
ade ;  but,  in  order  to  constitute  such  a  going  intc 
tlie  blockaded  port  as  will  subject  a  neutral  to  th( 
penalties  of  confiscation,  it  is  not  necessary  that  tha 
entrance  be  completed.  [K  the  vessel  is  placed  in\ 
the  vicinity,  in  a  situation  so  near  that  it  may  enter  \ 
^th  impunity  when  it  pleases ;  and  especially  if   1 
tte  vessel  be  placed  so  as  to  be  under  the  protectiony 
of  shore  batteries,  it  is  considered  a  breach  of  the 
"blockade^  In  such  cases,  it  is  regarded  as  a  pre- 
sumption ds  jure^  that  the  vessel  is  so  placed  with 
an  intention  to  violate  the  blockade ;  and  notwith- 
standing that   such  a  presumption  may  operate 
severely  in  individual  instances  of  innocence,  "  yet," 
says  Lord  StoweU,  "  it  is  a  severity  necessarily  con- 
nected with  the  rules  of  evidence,  and  essential  to 
the  effectual  exercise  of  this  right  of  war."^    The 
Uockade  may  be  violated  as  well  by  the  coming 
out  of  the  blockaded  place  as  by  going  in.    The 
cases  of  innocent  egress  are,  where  vessels,  lying  in 
the  blockaded  port  at  the  time  of  the  conmience- 
ment  of  the  blockade,  retire  upon  notification,  with- 
out taking  a  cargo  on  board,  unless  such  cargo 
were  laden  before  the  blockade  was  effective ;  and 
so  laden,  upon  purchase  before  made  in  good  faith. 
If  a  cargo  be  subsequently  laden,  the  act  is  consid- 


'  The  NeutraliUi,  6  Rob.,  30 ;  The  Charlotte  Ohrietinej  6  Bob., 
101 ;  The  Guts  Erwrt  tng,  6  Rob.,  182. 


ered  fraudulent,  and  the  egreas  of  the  Teeael  a  t» 
lation  of  the  blockade.^ 

A  vessel  coming  out  of  a  blockaded  port^^k 
all  cases,  liable  to  seizure,  and  tbe  (mu&  of  jrovii^ 
innocent  acts  and  intentions  lies  upon  the  dAumot 
seeking  restitution.* 

A  ship  transferred  from  one  neutral  to  anotlier. 
in  a  blockaded  port,  and  retiring  in  ballast,  is  m 
guilty  of  a  breach  of  the  blockada  And  if  a  n^ 
tral  have  sent  in  goods,  previous  to  the  blockade, 
which  have  proved  unsalable,  he  may  withdraw 
them  for  the  owner  without  violating  the  blockade* 

If  a  neutral  purchase  a  ship  of  the  enemy  iia 
blockaded  port,  that  alone  is  an  illegal  act ;  asd 
she  may  be  captured  at  any  time  on  her  voyi^e  to 
the  country  of  the  purchaser,  even  though  drivai 
to  an  intermediate  port  by  stress  of  weather,  being 
considered  in  delicto  to  the  tennination  of  the  vcf 
age."* 

^^  «cu8(^  There  are  cases  in  which  a  violation  of  a  block- 
blockade.  ade  is  excusable ;  but  the  burden  of  exoneration  is 
always  upon  the  party  claimant  setting  np  tke 
excuse ;  and  it  is  an  invariable  rule  that,  however 
innocent  may  have  been  the  intentions  of  the  party? 
his  conduct  must  be  explained,  not  only  in  suci 
way  as  to  manifest  such  innocence,  but  he  ma^ 
bring  it  within  the  piinciples  which  have  been 
established  for  the  protection  of  belligerent  rights, 

»  The  Vrow  Judith,  1  Rob.,  161;  The  Fredmck  Mdk  1 
Rob.,  87. 

"  The  Welvmrt  Von  Pillau,  2  Rob.,  180. 

*  The  FoUdam^  4  Rob.,  80 ;  The  Drie  Vrimden^  1  Dod,  369. 

*  The  General  IlamUton,  6  Rob.,  61. 
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smdi  withotrt  which,  no  blockade  can  he  maintain- 

The  invention  of  neutrals  has  been  sufficiently 
fertile  in  providing  excuses  for  a  violation  of  block- 
Ade  ;  such  as  want  of  provisions,*  stress  of  weather,' 
to   ascertain  the  land,*  intoxication  of  the  master,* 
tlie  misinformation  of  foreign  ministers  f  but  such  ex- 
cuses are  rarely  allowed,  and  are  always  scrutinized 
"by  courts  of  admiralty  with  the  greatest  suspicion. 
Positive  information  from  a  ship  belonging  to  the 
blockading  nation,  that  a  particular  port  is  not 
"blockaded,  though  the  information  were  erroneous, 
lias  been  received  as  a  valid  excuse,  by  a  vessel  act- 
ing upon  such  information.'^ 

If  a  place  be  blockaded  by  sea,  it  is  not  consid- 
ered a  violation  of  the  rights  of  the  belligerent, 
for  a  neutral  to  carry  on  commerce  with  it  by  in- 
land communications,*  though  such  trade  is  not  per- 
mitted by  the  citizens  of  the  blockading  power.* 

The  question  of  blockade  in  relation  to  rivers 
flowing  through  conterminous  states,  is  very  learn- 
edly and  elaborately  discussed  by  Lord  Stowell  in 
a  case  on  the  capture  of  vessels  in  the  Groningen 
Watt,  on  a  suggestion  that  they  were  bound  from 
Hamburg  to  Amsterdam,  then  under  blockade ;  the 
claim  being  given  under  the  authority  of  the  Prus- 
sian minister,  averring  that  the  place  in  question 
was  within  the  territories  of  the  king  of  Prussia.*® 

»  The  Arthur,  1  Edwards,  203  ;  The  Byfield,  ib.,  188. 

•  TheF(yrtuna,  6  Rob.,  ^1  \  *  The  Hurtige  Heme,  2  Rob.,  124. 

•  Ths  Adonis,  6  Rob,,  256.      •  The  Shepherdess^  5  Rob.,  262. 

•  The  Spesaiid  Irene,  5  Rob.,  79.    '  The  Kepiunus,  2  Rob.,  110.^ 
»  Tht  Ocean,  3  Rob.,  297.      •  TheJonge  Pteter,  4  Rob.,  89. 

w  The  Twee  Oehroeders,  3  Rob.,  836. 
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Inland  countries  are  allowed  to  import  and  Vj 
export  through  the  ports  of  the  enemy,  sabjtd 
however,  to  strict  proof  of  property.* 

Excuses  for  the  violation  of  blockade,  are  listei^i 
to  with  a  disposition  to  relax  the  severity  of  xh 
law  in  favor  of  less  civilized  nations  (like  ihe  kbe^ 
dom  of  Morocco),  whom  it  is  considered  shouli 
not  be  held  bound  by  all  the  rules  of  the  law  ^d 
nations,  as  practised  in  more  enlightened  gov^& 
ments.* 

Neutral  merchants  are  not  allowed  to  cover  m- 
my's  property  with  other  goods  belonging  to  th^ 
in  the  same  ship.  "The  regular  penalty  of  suchs 
proceeding,"  says  Lord  Stowell,  "is  confiscation: 
for  it  is  a  rule  of  this  court,  which  I  shall  evtr 
hold  till  I  am  better  instructed  by  the  superio: 
court,  that  if  a  neutral  will  weave  a  web  of  fraud 
of  this  sort,  this  court  will  not  take  the  trouble  of 
picking  out  the  threads  for  him,  in  order  to  distil 
guish  the  sound  from  the  unsound,  K  he  is  detect- 
ed in  fraud,  he  will  be  involved  in  toto.  A  neutrt 
surely  cannot  be  permitted  to  say :  *  I  have  endeav 
ored  to  protect  the  whole,  but  this  part  is  really 
my  property ;  take  the  rest,  and  let  me  go  with  my 
own.'  If  he  will  engage  in  fraudulent  concent 
with  other  persons,  they  must  all  stand  or  fall  t> 
gether."*  It  is  no  violation  of  a  blockade,  where  s 
neutral  owner,  without  knowledge  of  the  fact,  seal* 
his  vessel  to  the  blockaded  port,  if  the  master,  ban^i 

*  The  Magnu9,  1  Rob.,  31 ;  The  Active  (Lords,  Mar.  10, 17951 

»  The  Huriige  Hane,  8  Rob.,  324. 

'*  The  JSenrom,  2  Rob.,  9 ;  vide  also  The  JBtiiy  and  Owr^,  t 
Gallison,  ^11  \  The  St.  Nicholas,  1  Whcaton,  417 ;  uadTkiff^ 
tuna,  3  Wheat.,  236. 
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Jide^  changes  his  course  for  another  port,  on  infor- 
mation before  capture.^ 

A  neutral  violating  a  blockade,  is  considered  im, 
delicto  until  the  voyage  is  terminated  Until  that 
period,  the  vessel  may  be  captured  and  proceeded 
against  in  like  manner  as  if  taken  while  in  the  act 
of  violation.  This  is  a  well-established  principle  laid 
down  by  the  elementary  writers,  and  has  been  fre- 
quently recognized  and  applied  by  admiralty  tri- 
bunals ;  but  if  it  so  happen  that  the  blockade  be  in 
fact  raised  after  its  violation,  and  before  capture,  the 
offence  is  held  to  be  wiped  away.  To  use  the  lan- 
guage of  Lord  Stowell :  '*  When  the  blockade  is  rais- 
ed, a  veil  is  thrown  over  every  thing  that  has  been  * 
done,  and  the  vessel  is  no  longer  taken  in  del/icbo^ 

The  violation  of  a  blockade  subjects  the  proper-  Penalty  fo? 
ty  employed  to  confiscation.  This  is  the  well-estab-  blockade. 
blished  rule  in  the  law  of  nations.^  A  breach  of 
the  blockade  by  the  master  subjects  the  ship  to 
confiscation,  but  not  the  cargo,  unless  the  owner  of 
the  ship  be  also  the  owner  of  the  cargo ;  or,  unless 
the  owner  of  the  cargo,  from  cognizance  of  the  in- 
tended violation,  be  considered  inpariddictu  with 
the  ship-owner,  or  master,  or  supercargo.* 

The  penalty  of  a  violation  of  a  blockade,  may 
attach  on  the  property  of  persons  ignorant  of  the 
fact,  by  the  conduct  of  the  master,  or  of  the  con- 
signee, if  intrusted  with  power  over  the  vessel* 

»  The  Imena,  3  Rob.,  160. 

'  The  Lisette,  6  Rob.,  395  ;  Bynkershoek,  Qu.  jur.  pub.,  Lib.,  I., 
c  xi.,  p.  214;   The  Christiansherg,  6  Rob.,  376. 
"  The  Columbia,  1  Rob.,  154. 

*  The  McTcuriue,  1  Rob.,  80 ;  The  Benram,  2  Rob.,  a 
*The  Columbia,  1  Rob.,  154. 
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CThe  doctrine  laid  down  in  the  case  of  The  Chrif- 
tiansberffy  before  cited,  is  not  fully  expressed  in  tht 
preceding  text. 

It  might,  perhaps,  be  inferred,  from  the  proper- 
tion — that  a  neutral,  having  violated  a  blockade,  fe 
considered  m  ddicto  until  the  voyage  is  terminated 
— ^that  the  vessel  could  not  be  captured  and  pro- 
ceeded against  by  reason  of  the  offence,  at  any  sub- 
sequent period.  This,  however,  is  not  so,  unless  £ 
veil  is  thrown  over  the  past  offence  by  the  raising 
of  the  blockade,  before  the  succeeding  voyage  d 
the  vessel. 

The  voyage  next  succeeding  that  upon  which  tk 
offence  has  been  committed,  may  be  the  first  oypst 
tunity  afforded  for  the  vindication  of  the  law,  and 
the  case  of  The  Christiansbergy  therefore,  decides, 
that  the  liability  to  capture  is  not  limited  to  the 
termination  of  the  voyage  of  the  offence,  but  con- 
tinues through  that  which  next  succeeds  it 

Two  cases,  confirmatory  of  this  doctiine,  are  cited 
by  the  reporter  in  a  note  to  the  case  of  The  Chri^ 
tian^erg :  the  case  of  Parkman  va  AUen,  1  Stairs' 
Decisions,  529 ;  and  the  case  of  the  Handers  B^. 
decided  at  the  February  term  of  the  year  of  ik 
report. 

In  the  latter  case,  the  authority  of  the  case  of 
The  Christian^h&i^g  was  invoked,  in  favor  of  a  decrw 
of  condemnation — condemnation  was  refused — ^but 
the  doctrine  here  stated  was  affirmed,  by  the  refiisal 
being  placed  solely  upon  the  ground  that  between 
the  voyage  upon  which  the  offence  had  been  com- 
mitted, and  that  upon  which  the  vessel  was  capturedL 
a  short  but  distinct  voyage  had  taken  place. 

Upon  principle,  there  would  seem  to  be  no  just 
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reason  for  holding  the  delictum  to  be  at  an  end,  by 
the  mere  arrival  of  the  vessel  at  her  destined  port, 
upon  the  voyage  of  the  offence. 

The  true  ground'  upon  which  the  offending  vessel 
is,  at  any  time  during  the  existence  of  the  blockade, 
absolved  from  liability,  is,  that  the  rights  of  third 
parties  may  have  intervened,  who  should  not  be 
exposed  to  loss  for  the  commission  of  an  offence  in 
which  they  did  not  participate,  and  of  which  they 
had  no  knowledge. 

But  when  a  vessel  arrives  at  her  destination,  fresh 
from  a  blockaded  port — having  succesr.fuUy  run  the 
gauntlet  of  the  naval  force,  stationed  for  the  pro- 
tection of  the  belligerent  right — ^the  achievement  is 
ordinarily  so  paraded  as  a  triumphant  and  meri- 
torious evasion  of  an  obnoxious,  if  not  tyrannous  ' 
right,  that  the  last  employment  of  the  vessel  be- 
comes matter  of  notoriety.  No  parties,  therefore, 
who  may  see  fit,  then  and  there,  to  entrust  their 
capital  in  the  succeeding  enterprise  of  the  vessel, 
can  be  regarded  in  the  light  of  innocent  parties 
in  that  sense  in  which  innocence  consists  of  igno- 
rance of  the  stain  of  guilt  resting  upon  her,  by 
reason  of  her  recent  and  last  employment. 

The  reason  for  the  rule  of  limitation,  in  this 
view,  would  rarely,  if  ever,  exist,  until  after  the  vessel 
had  made  a  distinct  voyage,  subsequent  to  that  of 
her  offence. 

There  have  been  several  occasions  for  the  applica- 
tion of  this  doctrine,  during  the  existing  war  in  the 
United  States,  and  it  has  been  recoornized  and  en- 
forced by  the  learned  judge  of  the  United  States 
Court,  in  the  District  of  New  York,  although  no 
case  ha**  occurred  in  which  condemnation  has  been 
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(Ircreed,  solely  upon  the  ground  of  violation  of  the 
blockade  upon  the  voyage  preceding  that  of  the  cap- 
ture, because,  in  each  case,  other  and  distinct  grouniL 
of  condemnation  have  also  existed.  The  affinuatiuii 
of  the  doctrine  of  the  English  cases,  has,  however, 
been  so  clear,  as  to  leave  no  doubt  that  condemiui- 
tion  would  have  been  decreed  in  a  case  where  no 
other  cause  of  capture  was  averred. 

In  March,  1862,  the  schooner  Elizabeth^  then  at 
the  port  of  Charleston,  South  Carolina,  and  owned 
by  a  citizen  of  that  place,  took  on  board  a  cai^  of 
cotton,  and  successfully  running  the  blockade  of  the 
port,  arrived  at  the  convenient  neutral  British  pon 
of  Nassau,  New  Providence.  At  this  port,  her  name 
was  changed  to  The  Mersey^  and  her  nationalitT 
was  ostensibly  changed  by  a  transfer  to  a  Britkb 
subject ;  and  she  was  laden  with  a  cargo  consisting 
of  articles  of  great  scarcity  at  Charleston,  but  ^ 
common,  and  of  not  more  value,  than  coals  at  New- 
castle,  in  the  port  of  Baltimore,  to  which  port  sW 
was  documented  for  a  voyage.  Upon  this  voyag« 
she.  was  captured,  when  two  days  sail  fix)m  Nassau, 
by  the  United  States  cruiser  Santiago  de  Cuba, 
and  sent  to  New  York  for  adjudication.  It  will  be 
seen  by  this  recital,  that  other  grounds  of  capture 
were  involved  in  the  case ;  but  the  court,  in  assign- 
ing the  causes  upon  which  condemnation  was  de- 
creed, indicates  this  as  the  second  cause,  in  the 
words  following : 

"  She  came  out  of  Charleston,  by  evading  the 
blockade  of  that  port,  and  was  seized  on  her  firet 
voyage  subsequent  thereto."  {The  Ohristianeherg, 
6  Rob.,  376,  382,  and  notes.  The  General  Ha/a^ 
Um.,  6  Rob.,  62.) 
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By  the  same  learned  judge,  this  was  made  a  dis- 
tinct ground  and  cause  of  condemnation  in  the  case 
of  the  Major  Barbour^  captured  in  February,  1862, 
by  the  United  States  cruiser  De  Soto,  on  a  voyage 
succeeding  that  upon  which  she  successfully  violated 
the  blockade  of  the  port  of  New  Orleans. 

Also,  in  the  caae  of  the  Joseph  H.  ToonSj 
captured  October  1st.,  1861,  by  the  United  States 
cruiser  South  CwroliTia^  while  (being  document- 
ed for  a  voyage  to  Tampico),  she  was  steering  into 
Sarataria  Bay,  a  bayou  connecting  with  the  Mis- 
sissippi River  below  New  Orleans;  and,  having 
on  the  preceding  voyage,  in  August,  successfully 
violated  the  blockade  of  the  port  of  New  Orleans, 
by  taking  a  cargo  out  of  that  port,  by  way  of 
Berwick  Bay,  a  place  of  which  New  Orleans  is  the 
port  of  entry  and  clearance,  and  connected  with  that 
port  by  a  short  railroad. 


The  question  whether  a  neutral,  knowing  of  the 
establishment  of  a  belligerent  blockade,  may  law- 
fully sail  to  the  mouth  of  the  blockaded  port,  river, 
or  estuary,  with  the  bond,  fide  intent  to  inquire 
there,  as  to  the  continued  existence  of  the  blockade, 
has  been  made  the  subject  of  frequent  and  earnest 
discussion  in  several  cases  of  prize,  recently  adju- 
dicated, in  the  District  of  New  York.  (  Vide  vol.  of 
MS.,  Decisions.  The  Cheshire^ — The  Ddta^ — 
The  Empress.) 

In  the  cases  of  The  Cheshire  and  The  DeUa^ 
the  dishonesty  of  the  approach  to  the  blockaded 
port,  was  manifested,  among  other  crinunating  cir- 
cumstances, by  the  false  destination  of  the  vessels, 
as  set  forth  in  their  papers. 
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The  Cheski/re  was  captured  off  the  port  of  Sayaih 
nah,  Georgia.  She  was  documented  for  a  Tong? 
from  Liverpool  to  Halifax,  or  Nassau,  not  a^^  p>rte 
of  contingent  destination,  in  the  event  of  the  block 
ade  beixig  found,  upon  inquiry,  to  be  still  in  exist- 
ence, but  as  ports  of  absolute  destination,  the  de^i;?! 
to  deliver  her  cargo  at  Savannah  in  any  event,  \^ 
ing  sedulously  concealed. 

The  Delta  was  captured  off  the  port  of  Galvef 
ton,  Texaa  She  was  documented  for  a  voyage  t- 
the  Mexican  ports  of  Minatitlan,  or  Matamora^  i^ 
ports  of  absolute  destination,  not  contingent  upoc 
finding  Galveston  still  blockaded,  no  mention  being 
made  of  Galveston, 

In  these  cases,  therefore,  the  question  was  not «« 
directly  presented,  as  in  that  of  The  Empn^i 
which  vessel  sailed  from  Rio  de  Janeiro,  upon  % 
voyage  to  New  Orleans,  by  the  very  terms  of  iff 
charter,  and  all  her  papers,  with  written  instm 
tiona,  "if  she  found  that  port  still  imder  blociad^ 
to  turn  away  and  proceed  to  the  port  of  Nev 
York." 

It  will  be  seen  that  here  was  no  direction  to  i^ 
quirSj  and  not  attempt  an  entry  without  inquiiy. 
but  to  go  to  New  Orleans,  and  there  deliver  her 
cargo,  unless  turned  away  by  a  blockading  force. 

This  furnished  grounds  of  suspicion  of  dishonestr 
of  design,  in  the  approach.  And  there  were,  in  the 
case,  in  the  opinion  of  the  court,  other  and  more 
pregnant  grounds  of  suspicion  of  criminal  intent 
But  the  ground  of  simulation  of  papers,  and  fafe 
destination,  regarded  by  Sir  William  Scott  as  so 
conclusive  of  dishonesty  of  purpose,  in  the  case  of 
The  Carolmaf  8  Rob.,  75,  was  wanting  here,  sd 
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tvlierefore  the  question  of  the  neutral  right  to 
a^pproach  the  very  port  blockaded,  for  the  honest 
purpoBe  of  inquiry,  was  more  nakedly  presented, 
and  was  earnestly  and  elaborately  argued* 

The  doctme  laid  down  by  Sir  Wuliaui  Scott,  in 
the  case  of  The  Bet^y^  1  Rob.,  322,  and  Tlie  Spee 
ctnd  Irene^  5  Rob.,  76,  was  adhered  to  and  affirmed 
by  the  learned  judge  in  the  following  language : 

"  The  earlier  decisions  of  the  prize  courts  indi- 
cated, that  the  act  of  eaUing  for  a  blockaded  port, 
wth  knowledge  of  the  blockade,  was  itself  evidence 
of  an  attempt  to  evade  the  blockade ;  but  the  state 
of  the  law  upon  that  point  now  is,  that  some  overt 
act  denoting  the  forbidden  attempt,  must  be  shown, 
in  addition  to  an  intention  to  commit  such  infrac- 
tion, however  strongly  the  latter  may  have  been 
indicated  and  persisted  in.     (Phillips,  on  Ins.,  459, 
art.  832,  and  cases  cited  ;  Gra/oes  vs.  U.  S,  Ins.  C5?., 
1  Caines'  Ca.,  1 ;  FitzmamOTis  vs.  Newport  Ins.  Oo.^ 
4  Cranch,  410;  1  Kent,  148.) 

"  The  rule  is  also  so  far  mitigated  in  its  applica^ 
tion,  that  going  purposely  to  a  blockaded  port, 
with  the  intention  properly  notified  on  the  ship's 
papers,  or  otherwise  fairly  disclosed,  to  enter  the 
port,  may  be  excused  in  a  neutral  ship,  if  the  ob- 
ject is  honestly  to  inquire  elsewhere,  whether  the 
blockade  is  still  in  continuance,  and  if  so,  to  avoid 
the  blockaded  port,  and  complete  the  voyage  at  a 
lawful  one.    The  hazard  of  allowing  such  privilege, 
and  the  necessity  of  obsei-ving  the  utmost  ingenu- 
ousness in  its  indulgence,  is  emphatically  noted  in 
the  authorities  (Kent,  148,  149;  1  Duer,  on  Inn.,  669, 
§§  42,  43) ;  and  accordingly,  the  courts  take  heed, 
in  administering  it,  that  neutrals  be  not  permitted. 


i^  BLOCKABIB. 

under  cover  of  that  relaxation  of  prize  law,  to 
smother  the  principle,  by  placing  themselves  oat 
of  reach  of  its  restraints. 

"An  adherence  to  the  old  rule  would  therefore 
seem  to  be  still  exacted,  in  its  fiill  simplicity,  is 
one  of  its  cardinal  features,  which  is,  that  the  neu- 
tral vessel  shall  make  her  inquiries  so  plainly  clear 
of  the  blockaded  port,  that  she  shall  not  acquire 
the  ability  (as  Chancellor  Kent  phrases  the  act) 
to  *  slip  herself  into  iV 

"  Phillimor.e  states  the  general  result  of  the  au- 
thorities to  be,  that  *  it  has  never,  under  any  circoin 
stances,  been  held  legal  that  the  inquiry  shall  be 
made  at  the  very  mouth  of  the  river  or  astuary  of 
the  blockaded  port'  (3  Phillimore,  399,  §  304). 

"  Dr.  Lushington  says,  in  the  case  of  The  Union, 
1  Spinkes,  P.  C,  164,  *the  claimants  allege  the  ve^^l 
was  chartered  for  Riga,  and  being  iincertaiD 
whether  the  place  was  blockaded  or  not,  they  sent 
her  to  Riga  to  inquire  of  the  blockading  force 
whether  Riga  was  blockaded.  Is  this  justifiable? 
Under  particular  cii'ctmistances,  perhaps,  it  may  be 
justifiable,  where  i^iformation  cannot  be  otherwim 
procured^  to  inquire  of  the  blockading  squadron; 
but  the  excuse  can  never  prevail,  if  a  neutral  port 
be  accessible,  though  an  inquiry  there  might  be 
attended  with  great  loss  and  expense  to  the  neutral 
ship.' 

"Without  further  extending  the  examination 
into  this  branch  of  the  defence,  it  is  clear  to  my 
mind,  that  the  clairafants  cannot  lawfully,  under 
claim  of  making  inquiiy  if  a  port  known  to  the 
vessel  to  have  been  under  blockade  when  her  voy- 
age was  set  on  foot,  and  after  she  had  been  prose- 
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crating  it  toward  the  port,  go  forward  to  the  en- 
ti  ranee  of  the  port,  and  within  the  actual  line  of  the 
l>lockading  force,  to  inquire  as  to  the '  existence  of 
"fclie  blockade,  and  that  such  act,  by  the  law  of  iia- 
"fcions,  subjects  her  to  condemnation  as  prize  of  war," 


In  deciding  the  question  of  the  construction  of 
±he  Executive  proclamation,  in  the  case  of  The 
^dmiral^  o«i  appeal  to  the  Circuit  Court  of  the 
"United  States  for  the  Third  Circuit,  from  the  decree 
of  condemnation  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  the 
learned  Circuit  Judge  says : 

"The  Admiral^  with  full  knowledge  that  her 
destined  port  is  blockaded,  takes  a  clearance  for 
St.  Johns,  and  is  found  a  thousand  miles  from  the 
proper  course  to  such  a  port,  and  in  the  ^'Ct  of  en- 
tering the  blockaded  port,  and  when  thus  arrested 
for  the  first  time,  inquires  if  such  blockade  is  raised." 

"  A  vessel  which  has  full  knowledge  of  the  exist- 
ence of  a  blockade,  before  she  enters  on  her  voyage, 
has  no  right  to  claim  a  warning  or  indorsement 
when  taken  in  the  act  of  attempting  to  enter." 

"  It  would  be  an  absurd  construction  of  the  Pres- 
ident's proclamation,  to  require  a  notice  to  be  given 
to  those  who  already  had  knowledge.  A  notifica- 
tion is  for  those  only  who  have  sailed  without  a 
knowledge  of  the  blockade,  and  get  that  first  infor- 
mation from  the  blockading  vess'els." 

The  purpose  of  a  belligerent  blockade  being  to 
interdict  all  commercial  intercourse  and  trade  with 
the  enemy,  such  blockade  is  deemed  violated  by 
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any  act  on  the  part  of  neutralB,  tlie  obviotis  eSkd^ 

of  which  is,  to  defeat  that  purposa 

It  has,  therefore,  been  held  in  the  cases  bef<»« 
cited,  and  may  be  considered  as  established  law, 
that  a  neutral  vessel  lying  in  a  blockaded  j>ort,  on- 
laden  or  laden,  at  the  time  of  the  institution  of  the 
blockade,  may  thu^  depart,  without  infraction  o{ 
the  belligerent  right;  but  that  the  act  of  t-aking 
in  a  cargo,  after  the  blockade  is  established  and 
known,  is  of  itself  a  violation  of  the  blockade^ 
subjecting  the  property  to  confiscation. 

This  doctrine  has  been  expreasly  recognized  and 
applied  in  several  cases  adjudicated  during  the  ex- 
isting war  in  the  United  States.* 

In  the  leading  case  of  The  Tropic  Wind^  decided 
in  the  Federal  court  for  the  District  of  Colnmbia, 
upon  this  point  the  learned  judge  says : 

"All  the  testimony  concurs  in  showing  that  the 
cargo  was  laden  on  board  T?ie  Tropio  Wind  on  the 
13th  and  14th  days  of  May,  1861.  No  principle  of 
prize  law  seems  better  settled  than  that  such  liiding 
violates  the  blockade  and  forfeits  both  vessel  and 
cargo.  In  *  Weldraan,  on  Seardi,  Capture,  an<l  Prize,' 
p.  42,  the  act  of  egress  is  declared  to  be  '  as  culpable 
as  the  act  of  ingress ;  and  a  blockade  is  just  as  much 
violated  by  a  ship  passing  outward  as  inward,  A 
blockade  is  intended  to  suspend  the  entire  com- 
merce of  the  place,  and  a  neutral  is  no  more  at 
liberty  to  assist  the  traffic  of  exportation  than  of 
importation.  The  utmost  that  can  be  allowed  to  a 
neutral  vessel  is,  that,  having  already  taken  in  a 
cargo  before  the  hlockade  begins,  she  may  be  at  lib 

*   Vide  The  ffiawathi,  The  Lynchburg,  The  Crewshaw,  MS.  De- 
•  slons  U.  S.  Dist.  Ct,  New  York.  * 
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erty  to  retire  with  it.    K  she  atterward  takes  on 
b6'ard  a  cargo,  it  is  a  fraudulent  act,  and  a  violation 
of  the  blockade.     It  is  lawful  for  a  ship  to  with-    • 
draw  from  a  blockaded  port  in  ballast,  or  with  a  . 
cargo  shipped  bond  fide  before  notice  of  the  block- 
ade.'    (See  also  Vrouw  Jiiditli^  1  Robinson,  150; 
The  Juno^  2  Robinson,  119 ;  The  Nostra  Senhora^ 
5  Robinson,   52.)     In   *Weldman's   International 
Law,'  volume  2d,  p.  205,  we  find  this  passagp : 
'  Where  the  blockade  is  known  at  the  port  of  ship- 
ment, the  master  becomes  an  agent  for  the  cargo ; 
in  such  case,  the  owners  must,  at  all  events,  answer 
to  the  country  imposing  the  blockade,  for  the  acts 
of  persons  employed  by  them ;  otherwise,  by  sacri- 
ficing the  ship,  there  would  be  a  ready  escape  for 
the  cargo,  for  the  benefit  of  which  the  fund  was 
intended.' "     (See  also  The  James  Cook^  Edwards, 
261 ;  The  Arthur,  ib,,  202  ;  The  Exchmige,  ib.,  40 ; 
Ist  Kent.,  2d  edition,  144,  146;  Olwera  vs.  Union 
Insurance  Company^  3d  Wheat.  Rep.,  194.    See  also 
Wheaton's  note  to  the  same  case.) 

The  principle  upon  this  point,  to  be  extracted 
from  the  authorities,  may  be  thus  briefly  stated : — 
A  belligerent  blockade  is  designed  to  interdict  ex- 
portation from,  as  well  as  importation  to,  the  block- 
aded port.  The  act  of  taking  on  board  a  cargo  in 
a  blockaded  port — even  though  not  followed  by  an 
overt  attempt  at  egress,  is  of  itself  a  violation  of  the 
belligerent  right,  subjecting  the  property  to  con- 
demnation— ^because  it  is  an  act  of  direct  assistance 
of  the  traffic  of  exportation — the  presumption  of  in- 
tent to  violate  the  blockade — ^in  the  absence  of 
countervailing  evidence,  from  the  mere  fact  of  taking 
in  a  cargo. 


Jd8  BLOCKADE   OF  THE  SOITEHEEir  POBI8L 

Distinction  be-      The  intelligent  reader  cannot  fail  to  perceive 

blockade  as  a  that  the  blockade  ordered  by  the  proclamations 

Sr^i^.  ^f  *^^  President  of  the  United  States,  of  the  19Ui 

^^£^y»°^-and  2Tth  of  April,  1861  {vide  appendix),  of  the 

and  that  pro-  ports  of  that  portion  of  the  territory  of  the  United 

Uiited  Stotes  States  whose  people  are  in  a  condition  of  insurree* 

aTO^i^OT^of  ite  *^^^  against  the  government,  bears  no  resemblance, 

own  ports,  and  in  purpose  or  character,  to  the  blockade  known  to 

that  distino-   tbe  law  of  nations,  and  recognized  as  one  of  the 

^^^  rights  of  war,  which  sovereign  belligerent  nations 

may  exercise  against  each  other.    The  established 

rules  by  which  the  questions  are  determined,  rf 

what  constitutes  a  violation  of  a  blockade,  and 

what  are  the  penalties  for  such  violation,  would  no 

doubt  be  alike  applicable — ^but  here  all  analogy 

ceases.     To  the  failure  to  perceive,  or  at  least  to 

acknowledge,  this  entire  want  of  analogy,  a  &ilure 

which  cannot  but  be  regarded  as  singularly  unac 

countable  in  such  distinguished  publicists  as  the 

Earl  of  EUenborough,  the  Earl  of  Derby,  and  Lord 

Brougham  (vide  Debates  in  the  British  House  of 

Lords,  of  May  16, 1861),  may  be  fairly  attribnt-ed 

the  unfortunate  position  assumed  by  the  British  gov^ 

emment  toward  the  rebellion  existing  in  the  United 

States. 

The  blockade  known  and  recognized  as  sucli  by 
the  law  of  nations,  is  the  exercise  of  the  right  pc^ 
sessed  by  bMligerent  nations  as  a  lawful  right  of 
war,  to  close  the  ports  of  its  adversary  by  an  effic- 
ient force,  thereby  to  inflict  a  blow  upon  its  trade 
'  and  commerce,  and  so  to  cripple  its  means  and  re- 
sources, as  eventually  to  compel  a  pacification  by  a 
reparation  of  those  injuries  which  constituted  the 
cornea  helU.     When  a  nation,  for  any  cause,  sees  fit 
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"fco  order  the  closing  of  any  of  its  own  ports,  it  is 
X>erfectlj  obvious  that  suclT  an  act  cannot  be  in^ 
duced  by  any  such  motive — ^that  it  ia  not,  in  any 
Tnanner  the  exercise  of  a  technical  belligerent  right, 
"but  is  simply  the  exercise  of  that  power,  inherent  in 
every  natiorn,  to  regulate  and  control  its  internal 
affiiirs  in  such  manner  as  it  may  deem  best  calcu- 
lated to  promote  its  interests,  its  safety,  its  exist- 

ITfae  learned  peers  of  England  assume  that  the  \ 
blockade  ordered  by  the  government  of  the  United 
States,  is  the  exorcise  of  a  strictly  technical  belliger- 
ent right,  and  therefore  that  that  government  ought 
not,  and  has  no  right  to  complain,  if  foreign  nations 
extend  towards  the  rebellious  people  whose  ports 
are  closed  by  the  blockade,  the  rights  of  lawfid  bel- 
ligerenta^  These  consist  of  the  right  of  commission- 
ing private  vessels  of  war,  by  letters  of  marque,  to 
Beizfe  and  condemn  as  lawful  prize  of  war,  the  ves- 
sels of  the  blockading  power,  without  subjecting  • 
the  captors  to  the  penalties  of  piracy  denounced  by 
the  proclamation  of  the  United  States  government. 
And  also  the  right  of  such  letters  of  marque  to 
seek  and  claim  the  shelter  and  asylum  of  the  ports 
of  Great  Britain  as  a  neutral  nation,  with  such 
prizes  as  they  may  capture,  there  to  be  protected 
until  a  court  of  admiralty  of  their  own  jurisdiction 
may  pronounce  a  lawful  sentence  of  condemnation, 
for  it  is  now  a  settled  principle  of  international 
law,  that  where  no  special  treaty  provision  inter- 
venes (and  none  such  exists  between  the  United 
States  and  Great  Britain),  a  neutral  nation  has  no* 
power  to  interfere  with  the  prizes  brought  into  its 
ports  by  the  vessels  of  either  of  the  lawful  belli- 
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gerent  parties — (vide  Robinson^s  C!oIL  Mar.  pu  30, 
et  aeq. ;  Loccenius  de  Jur.  Mar.,  lib.  IL,  c  iv.,  §  7; 
De  Martens,  Liv.  YIIL,  c.  vii.,  §  812  ;  ManBingfd 
Law  of  Nations,  p.  887,  et  eeq.)  In  this  sBsampkia 
of  the  learned  peers  lies  the  great  error. 

The  preamble  to  the  proclamation  of  the  Prea* 
dent  of  the  United  States,  of  April  19th,  1861  (to 
which  that  of  the  2tth  of  the  same  month  is  men- 
ly  supplementary),  very  briefly,  but  with  perfect 
precision,  recites  the  causes  which  are  the  oocasicm 
of  the  measura  They  are  two-fold.  First,  that  an 
insurrection  exists  in  that  portion  of  the  nation  in 
which  the  ports  are  ordered  to  be  closed,  whidi 
operates  to  prevent  the  execution  of  the  laws  of 
the  nation  for  the  collection  of  the  revenue,  passed 
pursuant  to  a  provision  of  the  Constitution  of  the 
United  States  requiring  a  uniformity  in  the  dutki 
imposed  upon  importations ;  and,  second,  that  the 
persons  engaged  in  the  insurrection,  by  a  most  un- 
warrantable assumption  of  the  rights  of  lawfol 
belligerents,  threaten  to  issue  letters  of  marque^ 
authorizing  those  to  whom  they  are  granted  to 
assault  the  persons,  and  seize  and  confiscate  the 
vessels  and  property  of  citizens  of  the  United  States 
engaged  in  commerce  upon  the  seaa 
jit  is  therefore  solely  for  the  purpose  of  securing 
the  uniform  enforcement  of  its  own  revenue  laws, 
enacted  pursuant  to  the  provisions  of  its  own  con- 
stitution,* and  to  prevent,  as  fiur  as  possible,  one 
portion  of  its  people  from  committing  piratical 
depredations  upon  the  lives  and  property  of  the 
others,  that  this  most  salutary  order  is  procl£dmed, 
as  a  measure  of  domestic  peace,  and  of  national 
security. . 
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I  No  one,  surely,  whose  inteUigengfiLJaLiu^t^on^ed 
by  pr^jadice,  or  obsciged  hxjielfish  considerations, 
ciah  fail  to  perceive^lEe'^jgad^^dis^  between 

that  l3lockade  whicli  is  proclaimed  by  a  sovereign 
nation,  of  a  portion  of  its  own  ports,  for  the  pur- 
pose of  quelling  a  domestic  insurrection,  and  com- 
pelling the  misguided  insurgents,  to  "  unthread  the 
rude  eye  of  rebellion,  and  welcome  home  again  dis- 
carded peace,"  and  that  which  is  ordered  and  enforced 
by  a  sovereign  government  of  the  ports  of  its  for- 
eign enemy,  for  the  purpose  of  paralyzing  his  pow- 
er, and  compelling  him  to  repair  his  wrongs,  Mid 
submit  to  the  terms  of  equitable  pacificationJTne 
latter  is  the  technical  belligerent  right,  the  ngnt  of 
war,  the  right  of  a  sovereign  government,  recognized 
by  the  law  of  nations,  to  inflict  a  blow  upon  the  com- 
merce of  the  adversary,  although  it  be  with  the  in- 
cidental abridgment  of  the  accustomed,  commerce 
oLa^utral  natioDAj 

tThe  former,  while  it  is  also  a  belligfiienLjdght 
resultingfrom  a^^state  of  w^^s^the  right  which 
every  nfl-BmrpnMfflfiAg  hy  f.hp  Ift^  (;>f  jxs^ijivfiij  which 
is  above  and  beyond  all  mere  international  prescrip 
tions,  the  great  law  of  self-preservation,  to  take  all 
such  measures,  and  adopt  all  such  internal  regula- 
tions as  may  be  requisite  to  maintain  its  own  unity, 
its  own  nationality,  its  own  supremacy  (upon  which 
alone  rest  the  safety,  prosperity  and  happiness  of 
the  citizen),  against  the  unlawfal  combingtjons  ^f 
iteo^jaWects,  leagued  together  in  the  traitorous 
oesigu  to  overthrow  and  destroy  it.  ^ 
TThe  distinction  is  so  broad,  ancTso  patent  to  the 
eonunon  understanding,  that  any  thing  beyond  its 
mere  statement  would  seem  hardly  justifiable  in  an 
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elementary  treatise,  1>ut  for  the  eztraojcdiiiary  je* 
8|img^n  of  the  noble  lords  in  the  British  Parli^ 
menty  and  the  unfortunate  position  assumed  by  tk 
British  govemqjent'  towara  the  United  States  re- 
sulting from  that  agsmpptign.! 

It  is  greatly  to  be  hoped  that  a  more  mature  o(Ht 

sideratioUy  and,  above  all,  the  irresistible  logic  of 

events,  may  produce  a  conviction  of  the  error  into 

^/v^^      which  the  government  of  Great  Britain,  has  mnhap* 

^!b^     ^  pily  fidlen,  and  effect  a  change  in  her  avowed  p^ 

V/N^  r  ^ex^^y^  no^jio^BuishJorJb^  infljiftp^^  ^^  IFT^^h,  ^  ^J^JtTlgle 

7  -sf  ^     upon  the  conflict  tcTwhichit  is  jlir^tedj  as  for  tk 

^V^     «fP     a>  reasonable  apprehension  that  sucK^  precedent  in 

^o^'^^^Vrx  A    the  law  of  nations,  may,  in  after  times,  be  a  fruitfbl 

vi  ^  "^  ^  'O  s^^^u*^  of  public  calamity  to  the  nation  by  whi<^ 

^^%^  Vv^i^""     it  was  adopted.* 

\^^  \ive      ^      '  Scarcely  had  the  foregoing  passed  through  the  press,  when  fc- 

>N  ^^  \N   formation  was  received  indicatiog  a  dedded  change  in  the  poliej 

^  ^*^vV^     ^^  Great  Britain,  by  an  alleged  ministerial  conatraction  of  ihe 

<  0^   V*i^  Queen's  proclamation  of  neutrality,  which  would  seem  to  strip  ii 

of  all  significance. 

V^        It  is  said  that,  notwithstanding  the  proclamation  of  Dentnlltr, 

t^^        V*^       the  ships  of  war  and  privateers  commissioned  by  the  several  bd- 

t  f^         \^^         liferents  will  not  be  permitted  to  carry  their  prizes  into  Briti^ 

\V^  ports.     Should  this  intelligence  prove  to  bo  correct,  althongl^t 

^J^  /^^^         be  not  possible  to  regard  it  as  other  than  an  acknowled^rment 

j^O       *N.\   \^^*^  ^^®  proclamation  of  neutrality  was  premature,  and  should  not 

\         .J    ^^  |have  been  made  at  all^^et  such  a  salutary  change  of  poKcy  would 

^    (^       ^  8^  gratifying  in  itself,  as  effectually  to  disarm  criticism  npon 

sj^/      Oi?  the  method  adopted  to  effect  it. 

•  o^  ^ "  nNS  "^^  rights  of  lawful  belligerents  to  claim  the  shelter  and  asylum 

*^        ^  -*  of  neutral  ports  with  their  prizes,  therc  to  await  a  sentence  d 

\  1**^      Nt^        condemnation  by  a  competent  tribunal  of  the  country  of  the  cap- 

^p;^^     /p^  tors,  is  an  established  right,  **  settled,"  as  Lord  StowcU  says,  "  bj 

^     ,^  X         the  inveterate  practice  of  Great  Britain."   IThis  right  was  the 

Vi^,^*|j         only  substantial  effect  of  the  proclamation  of  neutrality,  wliicii 

(  r^S^      <fi^     ^  beyond  dispute,  a  virtual  recognition  of  the  confederate  insur- 
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In  connection  witli  this,  subject  a  question  has 
arisen  as  to  the  power  of  tlie  President  of  the 
United  States,  under  the  Constitution,  tg  institute 
thie  blockade  of  the  ports  of  the  states  which  are 
in  rebellion  against  the  national  government. 

The  power  to  declare  war,  to  grant  lettert  of 
marque  and  reprisal,  and  to  make  rules  concerning 
captures  on  land  and  water,  is  vested  solely  in  the 
Congress  of  the  nation,  by  the  provisions  of  the  8th 
section  of  the  1st  article  of  the  Constitution, 

That  power,  therefore,  cannot  be  exercised  by  the     ^^^^     ^ 
President.  Fout  the  institution  of  a  blockade  is  not— ' 
of  itself  a  declaration  of  WM^flt  is  the  exercise  of 


rectionists  as  lawfd  belligerentii  The  exercise  of  such  a  right 
would  undoubtedly  enable  thetnShrrectionists  to  inflict  a  blow  of 
terrible  severity  upon  the  mercantile  marine  of  the  nation.  Shorn 
of  this  right,  the  letters  of  marqne  issued  by  the  rebels  become 
dead-letters;  for,  their  own  ports  being  effectually  blockaded,  and 
the  treaty  stipulations  existing  between  the  United  States  and  the 
governments  of  France  and  Spain,  of  Mexico,  Central  America^ 
and  the  South  American  republics,  precluding  the  use  of  the  ports 
of  these  nations  as  asylums  for  prizes,  a  death-blow  is  inflicted 
upon*  the  piratical  expeditions  of  the  insurgents,  denominated 
privateering. 

Such  expeditions  are  inspired  only  by  the  hope  of  gain,  and 
will  not  be  undertaken,  when,  in  addition  to  the  ordinary  hazard 
of  the  enterprise,  no  visible  means  exist  of  converting  the  cap- 
tured property  as  lawful  prize,  after  captures  shall  have  been  made. 
In  the  rapidly  shifting  current  of  events,  the  test  of  the  sincere 
ity  of  Great  Britain  in  this  complete  but  satisfactory  receding 
from  her  policy  as  first  proclaimed,  may  be  imposed  upon  her 
even  before  the  publication  of  this  work. 

It  requires  but  little  political  foresight  to  enable  one  to  predict 
with  confidence  that  the  existence  of  amicable  relations  between 
the  great  nations  of  the  world  is  suspended  upon  the  manifesta- 
tions of  sincerity  in  this  behalf,  which  shall  be  exhibited  by  that 
government 
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oue  of  the  rights  incid^aijo  (f^^naifydm  of  ^gy> 
clearly  defined  and  established  in  the  law  <rf 
nations,  y 

The  institution  of  a  blockade  of  the  ports  of  a 

\  foreign  nation,  by  the  direction  of  the  Presidwit, 

I  prioi*  to  any  legislative  declaration  of  war,  or  to 

/  the  actual  existence  of  hostilities,  might  propoiy 

/  be  regarded  as  tantamouTit  ^^  ^  declaration  oSijLtx, 

'  and  therefore  an  nTiTawf^]]  ftg|5}iiTYipf,ji^Ti  of  the  fanp- 

tiona  of  the  legislature.    But  war  may  exist  without 

any  congressional  declaration.     Such  indeed  was 

the  case  with  the  war  between  the  United  Stat^ 

and  Mexico.    There  was  no  legislative  declaration 

of  that  war,  but  by  an  act  of  Congress,  the  cuAvd 

existence  of  the  war  by  virtue  of  Mexican  hostilities 

against  the  United  States,  was  set  forth  and  pro- 

^        mulgated.    It  was  therefore  decided  by  the  Supreme 

Court  of  the  United  States,  in  questions  growing 

out  of  the  acts  of  the  President  during  that  war, 

thatf  the^actual  existence  of  the  war  authorized  the 

executive,  by  virtue  of  his  position  as  commander* 

in-chief  of  the  army  and  the  navy,  and  without  any 

legislative  enactment  or  declaration  whatever,  to 

exercise  all  the  belligerent  rights  recognized  by 

the  law  of  nations : — "  to  direct  the  movements  of 

the  naval  ai^d  military  forces,"  and  "to  employ 

them  in  such  manner  as  he  may  deem  most  eflfect- 

ual,  to  harass  and  conquer  and  subdue  the  enen^j^^ 

The  institution  of  a  blockade  is  a  right  much 

more  exactly  defined  and  recognized  in  the  law 

of  nations  than  those  exercised  by  the  President, 

^  Flemi'ng  et  al  tb.  Poffe^  9  How.,  615 ;  Orots  et  aL  yk  Ear- 
riwn^  16  How.,  189. 
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and  which  were  in  question  in  the  cases  referred 
to. 

It  would  seem  therefore  that  the  constitutional 
power  of  the  President  to  institute  the  blockade 
of  the  southern  ports  (as  by  his  proclamations  of 
the  19th  and  2Yth  of  April,  1861)  is  not  only  clear 
as  resulting  from  his  office  of  commander-in-chief  of 
the  naval  forces,  but  it  is  established  and  has  be- 
come rea  ac^udicata  by  the  decision  of  that  tribimal 
'whose  province  it  is  to  interpret  the  constitution,  nt)  -s  Atl^^ 
I  provided  it  be  conceded  that  war  actually  existe<fl^2^  ^1 CK'  ^  a 
at  the  time  of  the  institution  of  the  blockade^j       J  ^      U\'\\3^^ 

Of  course  it  is  matter  of  notoriety  that  hostilities      ^^  tsj^r^^  iS 
of  the  most  determined  and  most  aggravated  char-  ^  nV\i>-\)^ 

acter  were  then  actually  being  carried  on  by  the  1  A    qP 

insurrectionists  against  the  United  States.    These        ^       V^C^*^ 
acts  of  hostility  and  rebellion  are  recited  in  the       t\^^  ai*  b^^ 
proclamation  of  the  President,  and  |no  on^  caa      ^^      ^  (yc^ 
doubt  that  they  had  reached  that  point  whichl       Vr^  ?  tn^* 
fully  justified  the  declaration  that  civil  war  theni        ^  ^ 
existedJjThe  proclamation  of  blockade,  in  its  re-   N. 
cital  of  the  acts  of  hostility  committed  and  threat-       ^  ^  j(^  ^  ^'K. 
ened,  must  be  considered  as  equivalgjiLi;a^decI^  i^y^ 

ratipn^f  the  existence  orci^aLwar. \  v^Vh U^oV  ^^        v^^^ 

Thequestion  then  returns; — ^the  institution  of  9^^^  ^"^ 

blockade,  being  the  exercise  of  a  right  resulting  -^s\v, ,  {j\^ 

from  a  condition  of  war  which  the  President  of  the  i  e  \  (VI  ^  ^  '^ 

United  States^mayTonstitutionaUy  direct  as  com-  V.l^.fs^'-I^ 

mander-in-chief  of  the  naval  forces,  without  any  v     ^ 

l^islative  act — ^when  war    actually  exists — ^is  it  \\Vv;^^*^^^ 

competent  for  the  President  to  determine  that  war  V\  \^- 

does  exist,  and  act  accordingly  ?       •  S  o^"^ » 

This  question  also  seems  to  have  been  definitively  |^ 

settled  by  the  Supreme  Court  of  the  United  States,  (^liWi.  \^' 

20  \    ^(^Aj 
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establishing  the  power  of  the  President  to  dedaie 
the  actual  existence  of  a  civil  war,  as  well  between 
a  foreign  nation  and  its  revolting  citizens  or  sob 
'  jects,  as  with  reference  to  a  domestic  insurrection. 
In  the  cases  already  referred  to/  it  was  decided 
that  it  was  the  province  of  the  executive  to  det^- 
mine  as  a  political  question,  whether  civil  war  acta- 
ally  existed  between  Spain  and  her  colonies,  and  the 
executive  having  thus  declared,  it  was  the  duty  of 
the  judiciary  to  extend  to  both  parties  all  tKe  rights 
of  lawful  belligerenta 

By  the  8th  section  (16th  clause)  of  the  1st  art 
de  of  the  Constitution,  the  Congress  of  the  United 
States  is  clothed  with  the  power  "  to  provide  £<» 
dJling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections  and  repel  invasion&^^ 
Pursuant  to  this  power  the  Congress  has  jprovided 
for  calling  forth  the  militia,  by  a  special  act,  which 
vests  in  the  President  of  the  United  States  an  abso- 
lute discretion  over  the  subject  matter.* 

The  Supreme  Court  has  decided  that  this  legisla- 
tive enactment,  clothes  the  executive  with  the  ex- 
clusive authority  of  deciding  whether  the  emer- 
gency has  arisen  contemplated  by  the  constutional 
provision,  in  other  words  to  determine  whether 
there  is  an  invasion  by  a  foreign  power,  which  is 
a  public  war,  or  a  domestic  insurrection,  which 
may  be  a  civil  war,  to  require  or  justify  the  calling 
forth  the  militia  in  defence  of  the  national  in- 
tegrity.* 

'  The  Santlssima^  Trinidad,  1  Wheaton,  806. 

•  Act  of  1795 ;  cfi.  xxxvL,  §§  1,  2. 

•  Martin  vs.  Motty  12  Wheat,  29 ;  vide  also,  Stoty^s  Com.  on 
the  Const.,  §§  1209,  1211. 
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This  would  seem  to  cover  the  entire  ground. 
The  facts  recited  in  the  executive  proclamation, 
by  which  the  blockade  is  ordered,  and  75,000  mi- 
litia are  called  into  service,  are  equivalent  to  a 
declaration  of  the  existence  of  a  civil  war,  waged 
for  the  avowed  purpose  of  eflfecting  the  destruction 
of  the  government — not  a  mere  insurrection  incited 
to  resist  the  execution  of  an  obnoxious  law. 

This  is  a  political  question  which  it  is  the  prov- 
ince of  •  the  executive  to  determine. 

Having  thus  determined  that  a  civil  war  exists, 
as  commander-in-chief  of  the  army  and  the  navy, 
tlie  President  becomes  forthwith  vested  with  the 
power  of  exercising  all  the  rights  resulting  from  a 
condition  of  war,  known  to  the  law  of  nations, 
prominent  among  which  is  that  of  blockading  the 
ports  of  the  enemy. 

vllie  difficulty  which  at  first  seems  to  embarrassl 
the  solution  of  this  question  arises  out  of  the^ap-j 
parent  inconsistency  between  the  position  which 
the  parent  government  necesgarily  pag""i*^a  in  the  I 
institution  ofliJilocfcadgjo^-the  ports  of  its  rebel- 
lious subjects,  which  is  ^Iia  jngifiVm  nf  Si.  \\fii]]\ftavMtt 

power  PTTPrrifiinj^jjjj^JTt^infiident  only  to  a  condi* 
tionrfwar,  whether  it  be  a  public  or  a  civil  war; 

and  its  pnH[if.i/>Ti^  hy  whi^h   ^^   ^fi??'*'^  ^^  ^1^^  pAoplfl 

in  rebelljon^ne  of  the  princip^^l  Kftlligyrgpf.  righf^^ 
namely,  thaT  of  anno^pg.:the^nemy^8  commerce 
without  being  subjected  to  the  penalties  of  the 
municipal  law  of  pirac^  ^. 

But  in  truth  there  is  no  such  inconsistency.  JA 
sovereign  nation,  engaged  in  the  duty  of  suppress- 
ing an  insurrection  of  its  citizens,  may^withentire 
consistency,  act  in  the  twofold  capacity^of  sover- 
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^^    \    eign  and  belligerent,  according  to  the  peror:\l 

urea  resorted  to  for  the  accomplishment  of  it«  pur- 
pose.  \  By  inflicting,  through  its  agent  the  judidaiy, 
the  penalty  which  the  law  affixes  to  the  ci^ital 
crimes  of  treason  and  piracy,  npon  those  who  shall 
be  found  guilty  of  levying  war  against  the  nation, 
or  of  committing  depredations  upon  its  commerca 
it  acts  in  its  capacity  as  a  sovereign,  and  its  court? 
are  but  enforcing  its  municipal  regulations.  By  m- 
stituting  a  blockade  of  the  ports  of  ita  rebelUoi^ 
subjects,  and  thereby  interdicting  their  oommercial 
intercourse  with  the  world,  and  enforcing  this  meas- 
ure by  capturing  its  vessels  and  cargoes  whereso- 
ever found,  and^  by  capturing  the  vessels  of  all  na- 
tions that  shaU  violate  or  attempt  to  violate  the 
blockade  imposed,  or  shall  supply  or  attempt  to 
supply  them  with  any  means  whatever  to  enabk 
them  to  continue  their  rebellion,  the  nation  is  ex- 
ercising the  right  of  a  belligerent,  and  its  courts, 
in  their  adjudications  upon  the  captures  made  in 
the  enforcement  of  this  measure,  are  organised  as 
courts  of  prize,  governed  by  and  administering  the 
law  of  nations.  This  position  is  very  clearly  stated 
by  Chief-Justice  Marshall  He  says:  '"^A  sover- 
eign who  is  endeavoring  to  reduce  his  revolted  sub- 
jects to  obedience,  possesses  both  sovereign  and 
belligerent  rights,  and  is  capable  of  acting  in  either 
character.  If,  as  a  legislator,  he  publishes  a  law 
ordaining  punishments  for  certain  offences,  which 
law  is  to  be  applied  by  courts,  the  nature  of  the  law 
and  the  proceedings  under  it  will  decide  whether 
it  is  an  exercise  of  belligerent  rights,  or  exclusive- 
ly of  his  sovereign  power ;  and  whether  the  court, 
in  applying  the  law  to  particular  cases,  acts  as  a 
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prize  court  or  as  a  court  enforcing  municipal  regu* 
lations.'*^ 

JUDICIAL  CONSTRUCTION  OF  THE  EX- 
ECUTIVE  PROCLAMATION. 

Under  the  early  adjudications  made  in  the  Fed- 
eral courts  of  New  York  and  Massachusetts,  during 
the  existing  war  in  the  United  States,  upon  cap 
tures  made  for  violation  of  the  blockade  of  the 
southern  ports,  an  interesting  and  important  ques- 
tion arose,  as  to  the  construction  of  the  Executive 
proclamation,  by  virtue  of  which  the  blockade  in 
question  was  set  on  foot. 

It  was  contended,  with  great  earnestness  and 
ability,  by  many  distinguished  counsel,  represent- 
ing the  interests  of  claimants  of  captured  property, 
that,  by  the  terms  of  the  proclamation  of  the  19th 
of  April,  1861,  a  neutral  vessel,  having  knowledge 
of  the  blockade,  was  not  liable  to  capture  for  an 
attejapted  violation,  unless  that  attempt  were  made 
after  the  vessel  had  been  once  wam^  of  the  ex- 
istence of  the  blockade  by  one  of  the  blockading 
vessels  stationed  off  the  port,  and  such  warning 
had  been  indorsed  upon  her  register. 

The  language  of  the  proclamation,  relied  upon  to 
sustain  this  position,  is  as  follows : 

"  If,  therefore,  with  a  view  to  violate  such  block- 
ade, a  vessel  shall  approach,  or  shall  attempt  to 
leave  any  of  the  said  ports,  she  will  be  duly  warned 
by  one  of  the  blockading  vessels,  who  wiU  indorse 
on  her  register  the  fact  and  date  of  such  warning; 

'  i2of6  vB.  Himtleyy  4  Cranch,  272. 
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and  if  the  same  yessel  shall  again  attempt  to  enter 
or  leave  the  blockaded  port,  she  will  be  captured, 
and  sent  to  the  nearest  convenient  port,  for  such 
proceedings  against  her  and  her  cargo,  as  prize,  aa 
may  be  deemed  advisable." 

It  is  obvious,  that  upon  the  peculiar  phraseology 
here  adopted,  an  argument  of  much  plausibiBty 
and  force  may  be  presented,  in  support  t)f  the  por- 
tion taken. 

In  the  determination  of  the  question  whether  sudi 
construction  can  be  maintained,  it  is  proper,  first 
of  all,  to  consider  its  eflfect,  as  accomplishing  or 
defeating  the  purpose  of  interdicting  commerce 
with  the  ports  of  the  insurgent  states,  for  which 
the  blockade  was  established. 

And  here,  it  is  quite  apparent,  that  if  neutral 
vessels,  with  fuU  knowledge  of  the  blockade,  may. 
without  incurring  the  hazard  of  capture,  enter  and 
depart  from  any  of  the  blockaded  ports,  as  often  as 
they  can  succeed  in  evading  a  warning  by  the  com- 
mander of  a  blockading  vessel,  and  an  indorsement  of 
the  warning  upon  her  register,  such  immunity  would 
operate  an  utter  defeat  of  the  purpose  of  the  interdict 

It  would  be,  in  effect,  a  universal  license  to  all 
neutral  traders,  whatever  their  knowledge  of  the 
inhibition,  so  long  as  they  could  succeed  in  avoid- 
ing the  fatal  warning  and  its  indorsement,  to  do 
precisely  that  which  it  is  the  expressed  purpose  of 
the  proclamation  to  prohibit,  namely,  to  enter  and 
depart  fix)m  the  interdicted  ports,  accomplishing 
the  purposes  of  commerce,  and  supplying  the  ene- 
my with  the  melons  of  continuing  and  prolonging 
his  revolt,  without  being  subjected  to  any  penalty 
therefor. 
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It  would  be  as  if  the  Executive  had  thus  pro- 
claimed : 

"  I  intend  to  set  on  foot  a  blockade  of  the  south- 
em  ports,  which  blockade  shall  interdict  all  ap- 
proach of  neutral  vessels,  after  its  establishment, 
and  they  have  knowledge  of  it,  because,  if  allowed 
to  approach,  under  any  pretence,  they  will  be  sure 
to  avail  of  that  pretence  to  secure  an  entrance,  with 
immunity  from  capture  if  unsuccessful.     Neverthe- 
less^ each  neutral  vessel  of  the  world  may  once  ap- 
proach each  one  of  these  twenty  or  thirty  blockaded 
ports,  with  fall  knowledge  of  the  blockade — ^nay, 
with  a  view  to  violate  it — and  she  shall  be  perfect- 
ly free  from  liability  to  capture,  until  after  she  shall 
have  received  a  warning  from  the  commander  of 
one  of  the  blockading  vessels  of  the  particular  port 
she  is  attempting  to  enter,  and  such  warning  and 
its  date,  is  indorsed  on  her  register,  and  each  ves- 
sel of  every  neutral  nation  is  hereby  expressly  in- 
vited to  violate  the  blockade  of  each  one  of  these 
ports,  and  deliver  a  cargo  tto  he  insurgent  popula- 
tion, and  purchase  and  carry  away  the  produce  of 
their  country;  and  this  she  may  do  with  entire 
impunity,  as  often  as  she  can  succeed  in  avoiding  a 
warning  from  a  naval  commander  off  the  port,  and 
an  indorsement  on  her  register.     If  the  vessel  sxu»- 
ceed  in  getting  in  without  such  warning,  no  offence 
shall  be  held  to  have  been  committed  subjectinic 
her  to  capture ;  and  if  the  same  vessel  in  comhuj 
out,  laden  with  cotton  or  tobacco,  should  be  po  un- 
fortunate as  to  receive  such  warning,  she  will  bo 
liable  to  capture  only  in  the  event  that  she  shall 
again  attempt  to  leave  or  enter  the  same  port." 
That  such  would  be  the  character  of  the  block- 
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ade,  under  the  construction  claimed^  no  cue  will 
deny.  Nor  will  any  one  deny  that  such  (M>old 
never  have  been  the  Executive  intention.  But, 
argued  the  advocates  of  a  literal  construction  of  the 
language  of  the  proclamation,  the  well-settletl  rules 
of  law  do  not  permit  a  court,  in  the  interpretation 
of  a  statute  or  public  instrument,  to  look  beyond 
the  words  and  language  actually  employed — to  in- 
terpolate or  import  into  the  statute  or  instrument 
words  which  are  not  to  be  found  there — or  to  seek 
for  the  intention  elsewhere  than  in  the  very  words 
which  have  been  employed  to  convey  it.  It  was 
urged  that  this  rule,  as  established  by  the  authori- 
ties, was  thus  faithfully  expressed  by  Lord  Den- 
man  (in  the  case  of  Green  vs.  Wood^  7  Q-  B.,  178): 
"  We  are  bound  to  give  to  the  words  of  the  legis- 
lature all  possible  meaning  which  is  consistent  with 
the  clear  language  used ;  but  if  we  find  language 
used  which  is  incapable  of  a  meaning,  we  cannot 
supply  one.  It  is  extremely  probable  that  the 
alteration  suggested  would  express  what  the  legis- 
lature meant,  but  we,  looking  at  the  word  as  judges, 
are  no  more  justified  to  introduce  that  meaning,  than 
we  should  be  if  we  added  any  other  provision," 

This  was  appropriate  to  the  case  before  the  court ; 
but  here  there  is  no  language  usod  which  is  in- 
capable of  a  meaning,  nor  any  occasion,  in  order 
to  avoid  the  construction  contended  for,  of  supply- 
ing a  meaning,  not  fairly  deducible  from  all  the  lan- 
guage employed. 

The  rule  is  tersely  and  better  expi-essed  by  Vattel, 
thus :  "  It  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation.''     (Lib.  2,  ch.  17,  §  262.) 

But  better  still  by  the  Court  of  Appeals  of  New 
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York,  in  the  case  of  Newell  vs.  The  People^  3  Sel- 
den,   97 :  "  Whether  we  are   considering  an  agree, 
ment  between  parties,  a  statute,  or  a  constitution, 
witli  a  view  to  its  interpretation,  the  thing  which 
we  are  to  seek  is  tlie  thought  which  it  caresses. 
To  ascertain  this,  the  first  resort  in  all  cases  is  to 
the    TiatuTol  signification  of  the  words  employed^ 
in    the  order  and    grammatical    arrangement    in 
which  the  framers  of  the  instrument  have  placed 
them.    If  thus  regarded,  the  words  embody  a  defi- 
nite meaning,  which  invclves  no  abs^irdity  and  wo 
contradiction  between  different  parts  of  ike  6ame 
writing^    then    that    meaning,    apparent    on    the 
face  of  the  instrument,  is  the  one  which  alone  we 
are  at  liberty  to  say  was  intended  to  be  coiweyed. 
In  such  a  case  there  is  no  room  for  constructi/m. 
That  which  the  words  declare  is  the  meaning  of 
the  instrument;    and    neither  courts  nor  legisla- 
tures have  the  right  to  add  to  or  take  away  from 
that  meaning." 

And  again,  in  the  case  of  McClushy  vs.  OroTrv- 
weUy  1  Kern.,  601 :  "  It  is  beyond  question  the  duty 
of  courts  in  construing  statutes  to  give  effect  to 
the  intent  of  the  law-making  power,  and  seek  for 
that  intent  in  every  legitimaie  way.  But,  in  the 
construction  both  of  statutes  and  contracts,  the 
intent  of  the  framers  and  parties  is  to  be  sought, 
first  of  all,  in  the  words  and  language  employed; 

and,  IP  THE   WORDS   ARE  FREE  FROM  AMBIGUrTY  AlTD 

DOUBT,  and  express  PLAna.Y,  clearly,  and  dib- 
TiNcrLY  the  sense  of  the  framers  of  the  instrument, 
there  is  no  occasion  to  resort  to  other  means  of  in- 
terpretation.  It  is  not  allowable  to  interpret  what 
has  no  need  of  inierpretatian^  and  when  the  words 
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have  a  definite  and  precise  meaning,  to  go  d^ewkm 
m  search  of  conjecture^  in  order  to  restrict  or 
extend  the  meaning/' 

Thus  it  is  perceived,  where  the  words  are  not 
free  from  ambiguity  and  doubt,  and  do  not  express 
plainly,  clearly,  and  distinctly,  that  which  is  knowi 
to  be  the  sense  of  the  framers  of  the  instnuneni 
there  is  occasion,  and  it  is  proper,  to  resort  to  other 
means  of  interpretation. 

A  proclamation  which  announces  a  belligerest 
blockade  "  pursuant  to  the  law  of  nations,"  and  thet 
proceeds  to  exempt  from  capture  vessels  which  shall 
attempt  to  violate  it — having  full  knowledge  of  it 
existence — can  hardly  be  said  to  be  free  from  ambi- 
guity. Indeed,  it  is  not  easy  to  perceive  how  an 
instrument  could,  in  its  terms,  be  more  ambiguous, 
or  more  obviously  require  judicial  interpretatioii 
to  give  it  any  force  or  efiect  whatever. 

The  language  required  to  be  introduced  into  the 
proclamation,  in  order  to  free  it  from  ambiguity  and 
give  it  any  salutary  force,  is  this,  "and  without 
knowledge  thereof,"  so  that  it  shall  read,  "  if,  there- 
fore, with  a  view  to  violate  such  blockaiie,  and 
without  knowledge  thereof;"  and  this  is  not  an  in- 
terpolation of  words  expressing  an  idea  not  found 
in  the  instrument — because  the  proclamation  ex- 
pressly declares  that  the  blockade  is  to  be  "  pur^u 
ant  to  the  law  of  nations,"  and  without  these  wonls, 
the  blockade  would  be  repugnant  to  the  law  of  na- 
tions, while  with  them  it  would  be  entirely  conso- 
nant with  that  law,  so  that  the  words  are  really  no 
interpolation  whatever.  They  but  express  the  mani- 
fest idea  and  intent  of  the 'proclamation  when 
announcing  a  belligerent  blockade. 
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But,  it  was  fnrtlier  ai^ed  by  the  advocates  of 
;lie  claimant's  construction  of  the  proclamation,  that 
ihe  addition  of  the  words  "  and  without  knowledge 
thereof,"  would  annul  the  force  of  the  immediately 
previous  words,.  "  if  with  a  view  to  violjite   such 
blockade,"  upon  the  idea  that  a  vessel  could  not  have 
a  view  to  violate  a  blockade  without  knowledge  of 
it.      And  why  not  ?     If  a  vessel  approach  a  block- 
aded port  with  the  view  to  enter,  she  approaches 
with  a  view  to  violate  the  blockade,  whether  she 
knows  of  the  blockade  or  not.     It  is  the  entry  which 
is  the  violation,  and  the  approach  with  a  view  to 
enter  is  an  approach  with  a  view  to  violation.     A 
criminal  violation,  which  is  a  violation  with  knowl- 
edge, is  one  thing.     An  innocent  violation,  which  is 
a  violation  without  knowledge,  is  another  and  very 
different  thing. 

The  treaty  of  1794,  between  the  United  States 
and  Great  Britain,  contains  the  following  stipula- 
tion : 

"  Whereas  it  frequently  liappens  that  vessels  sail 
for  a  port  or  place  belonging  to  an  enemy,  vrithr 
out  hfhoming  that  tke  sarnie  is  blockaded^  it  is  agreed 
that  every  such  vessel  may  be  turned  away  from  such 
port,  but  shall  not  be   detained  nor  confiscated, 
unless  after  notice  she  shall  again  attempt  to  enter." 
The  neutral  commerce  of  Great  Britain,  more 
than  that  of  all  other  nations,  was  to  be  affected  by 
the  belligerent  blockade  about  to  be  established ; 
and  it  would  almost  seem  as  if  the  framer  of  the 
proclamation  had  this  treaty  before  him,  and  inad- 
vertently omitted   the  insertion  of  the  italicized 
words. 
The  flag-officer  of  the  Atlantic  naval  squadron  of 


S16  BLOCKADE  OF  THE  SOUTHERN  PDBIBL 

the  United  States,  in  announcing,  eleven  days  m&et 
the  proclamation  was  issued,  that  the  blockade 
ordered  was  effectively  established,  supplied  the 
omitted  words  by  declaring  that  "  All  vessels,  pass- 
ing the  capes  of  Virginia,  coming  from  a  digtanee^ 
omd  ignorcmi  of  the  prodamMion^  will  be  warned 
ofl^"  &c. 

Although  immunity  from  capture  was  urged  by 
claimants  upon  the  literal  construction  of  the  Exe- 
cutive proclamation  as  here  stated,  in  many  adjudi- 
cated  cases  ^  the  question  seems  to  have  been  judi- 
cially determined,  upon  more  foil  discussion,  in  the 
case  of  The  Empress^  decided  in  the  Federal  court 
of  New  York,  and  The  Revere^  decided  by  the  Fed- 
eral court  of  Massachusetts,  and  in  the  case  of  Ths 
Admiral^  decided  in  the  Federal  court  of  Pennsyl- 
vania, and  afterward  on  appeal  by  the  Circuit  Court 
of  the  United  States  for  the  Third  Circuit. 

The  learned  judge  of  the  District  Court  of  New 
York,  in  deciding  the  former  of  these  cases,  says: 
"But  it  is  contended  by  the  claimants,  that  there  can 
be  no  actual  or  intended  violation  of  the  blockade 
by  a  neutral  vessel,  subjecting  her  to  capture, 
whatever  may  be  her  knowledge  of  its  existence, 
and  whatever  the  moral  turpitude  of  her  acta,  untQ 
after  she  has  had  official  notice  of  the  fact  that 
the  port  visited  is  under  blockade  indorsed  on  \et 
register;  that  the  offence  to  which  the  penalty 
attaches  can  only  be  committed  by  an  effort  of  the 
vessel  to  enter  the  port  after  such  formal  warning 
has  been  received  by  her. 

'  Vide  the  cases  of  The  Biawatka,  TJie  Hallie  Jackson^  The 
Lynchburg,  The  Crenshaw^  The  Hannah  M,  Johnson^  The  Central 
€fTmu    MS.  Decisions  IT.  S.  Dist  Ct.  N.  Y. 
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"  Xhis  argument  is  raised  upon  the  terms  used  by 
ibe  President,  in  his  proclamation  of  Apiil  19th, 
1861,  Tvhich  are:  "  If,  with  a  view  to  violate  such 
block:ade,  a  vessel  shall  approach,  or  shall  attempt 
to  leave  any  of  the  said  ports,  she  will  be  duly 
w^amed  by  the  commander  of  one  of  the  blockad- 
ing vessels,  who  will  indorse  on  her  register  the 
fact  and  date  of  such  warning,  and  if  the  same  ves- 
sel shall  again  attempt  to  enter  or  leave  the  block- 
aded  port,  she  will  be  captured,  Ac' " 

The  official  announcement  by  the  proclamation, 
is,  that  the  President  has  deemed  it  advisable  to 
set   on  foot  a  blockade  of  the  ports  of  the  states 
enumerated,    "m  pursua/nce  of  the  laws  of  the 
United  StateSy   and  of  the  la/iv  of  nations,^^  and 
Ck>mniodore  Pendergrast  on  the  •30th  of  the  same 
month,  gave  public  warning  to  all  persons  inter- 
ested, that  he  bad  sufficient  naval  force  to  carry  out 
the  blockade,  and  that  "  vessels  passing  the  capes         , 
of  Virginia,  coming  from  a  distance^  and  ignorarvt 
of  the  Uookadey^  will  be  warned,  Ac. 

"  The  paramount  fact  announced  by  the  procla 
mation,  and  the  public  warning  by  Commodore 
Pendergrast,  was,  that  the  blockade  was  laid  in 
pursuance  of  the  laws  of  the  United  States,  and  of 
the  laws  of  nations.     The  law  of  nations  is  ex- 
plicit and  indubitable,  that  a  neutral  vesf^el,  know 
ing  a  port  to  be  in  a  state  of  blockade,  and*  sailing 
toward  it,  with  intent  to  evade  such  blockade,  com- 
mits a  fraud  upon  the  belligerent  rights  of  the 
blockading  power,  and  is  subject  to  forfeiture  tliere- 
for  (3  Phillimore's  International  Law,  397 ;  Wheaton, 
Int  Law,  541,  550;  1  Kent,  148,  149 ;  1  Duer,  on  • 
Ina,  663,  §  39;  Flander's  Mar.  Law,  168,  §  226, 
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note  8 ;  2  Arnold's  Mar.  Ins. ;  747  Perkins'  ei)7 
After  a  consideration  of  the  question,  how  fiir,  if  st 
all,  this  rule  of  international  law  may  have  be^ 
modified,  or  relaxed  by  the  latest  authorities  (whicfc 
has  been  quoted  from  this  able  opinion,  in  anothff 
connection),  the  court  proceeds : 

"  The  question  then  remains,  whether  this  vessd 
is  exempt  from  that  consequence,  by  the  terms  <^' 
the  President's  proclamation  of  April  19th,  1861. 

"  Previous  to  the  capture  herein,  the  ExecutiTe 
order  of  blockade  was  ratified  by  act  of  Congres 
(act  of  August  6th,  1861,  §  3),  and  that  ratifies 
tion,  independent  of  aU  adjudications  by  the  courts 
on  the  subject,  disposes  of  the  objection  still  con- 
tinued in  these  defences,  as  to  the  want  of  authority 
in  the  President  to  impose  it,  and  the  only  question 
of  moment  resting  on  the  case,  is,  as  to  the  inter- 
pretation of  its  effect,  under  the  laws  of  the  United 
States,  and  the  law  of  nations.^' 

"  The  United  States,  as  a  neutral  power,  has  neva 
insisted  with  belligerent  nations,  that  the  public 
law,  required,  that  a  neutral  vessel  approaching 
a  blockaded  port,  was,  in  all  cases  entitled  to  re- 
ceive there  notice  of  such  blockade,  and  to  be 
warned  off,  and  be  free  from  liability,  for  an  ap- 
proach to  the  port,  unless  attempted  by  the  neutral 
after  such  warning." 

"  This  matter  has  been  made  the  subject  of  earlr 
treaty  compacts  with  England  in  1794  (8  Stat  at 
Large,  125,  art.  18),  with  France  in  1800  (8  Stat  at 
Large,  184,  art.  12),  and  with  various  other  com- 
mercial nations.  By  these  treaties,  the  principle 
•  recognized  by  this  country,  aa  the  accepted  and 
governing  principle  of  international  law,  is  declared 
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to  be,  that  a  neutral  vessel,  visiting  a  blockaded 
port,  im,  ignorcmce  of  the  Uockade^  shall  be  entitled 
to  "be  warned  off,  and  not  liable  to  arrest,  unless  she' 
again  approaches  the  blockaded  port,  with  intent  to 
enter  it.  The  Supreme  Court  of  the  United  States 
regards  these  treaty  compacts  as  the  true  exposition 
of  the  law  of  nations  in  respect  to  blockades.  {Fit2^ 
gibbons  vs.  Newport  Ins.  Co.^  4  Cranch,  199.) 

"  This  subject  has  been  amply  discussed  in  the 
jurisprudence  of  the  United  States  in  all  its  bear- 
ings, and  must  be  regarded  as  familiar  to  the  gov- 
ernment and  the  publicists  of  the  country  when  the 
proclamation  of  April  19th  was  published. 

"  The  emphatic  doctrine  announced  in  the  adju- 
dications of  the  courts  of  this  country,  and  set  forth 
in  the  dispatches  of  learned  jurists,  is,  that  a  neutral 
vessel,  going  voluntarily  to  a  blockaded  port,  know- 
ing of  the  blockade,  with  design  to  enter  the  port, 
and  with  whatever  pretence  of  inquiry  or  commu- 
nication thereat,  is  guilty  of  a  fraud  upon  the  bel- 
ligerent rights  of  the  blockading  party,  and  is  liable 
to  condemnation  therefor.  (Cases  before  cited,  5 
Ci-anch,  335;  6  Cranch,  29;  1  Duer,  691,  notes; 
note  to  3  Wheat,  196.) 

''  In  view  of  the  state  of  the  law  and  its  adminis- 
tration, in  regard  to  visitation  of  blockaded  ports 
by  neutral  vessels,  I  think  the  proclamation  of  April 
19th,  1861,  must  be  understood  to  refer  to,  and  em- 
brace only,  those  vessels  approaching  the  port  m 
ignorance  of  its  being  under  blockade.  If  the  fact 
of  its  being  blockaded  is  known  to  the  vessel  when 
the  voyage  is  undertaken,  it  is  unlawful  for  her  to 
enter  within  the  limits  of  the  blockade  to  seek  in- 
formation  as  to   its  continuance;    and   immunity 
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from  capture  for  such  act,  cannot  be  predicated 
upon  the  teruLs  of  the  Executive  proclamation." 

The  case  of  The  Revere^  adjudicated  in  the  United 
States  District  Court  of  Massachusetts^  presented 
the  same  question ;  and  it  is  thus  considered  by  tie 
learned  judge  presiding  in  that  district : 

"The  second  ground  of  defence  relied  upon  k 
that  this  vessel  had  no  warning  indorsed  upon  her 
register,  as  set  forth  in  the  President's  proclamaticr 
of  the  19th  of  April;' 

"It  is  contended  that,  under  the  proclamation. 
The  Revere^  \Nnth  information  of  the  existence  of  tk 
blockade,  had  a  right  to  sail  from  Halifax  direct  Xi 
this  port  (Beaufort),  knowing  of  the  blockade,  and 
to  enter  it,  if  not  there  warned  oif,  and  the  warning 
indorsed  on  her  register  by  a  ship  of  ^rar,  in  tk 
manner  set  forth  in  the  proclamation;  and  that 
until  such  warning,  she  was  not  liable  to  capture 
for  an  attempt  tb  enter." 

"  In  support  of  this  proposition,  an  argument  of 
much  force  has  been  presented,  from  the  langoage 
of  the  proclamation  and  the  decision  of  the  Su- 
preme Court  in  the  case  of  the  Maryland  Ins.  Co. 
vs.  Woods^  6  Cranch,  29,  and  other  authorities,  cited 
by  the  counsel  for  the  claimants.  On  the  other 
hand,  it  is  contended,  that  by  the  true  construction 
of  the  proclamation,  only  those  who  are  ignorant 
of  the  blockade  are  entitled  to  a  wamincf  and  in- 
dorsement ;  and  that  it  is  not  to  be  presumed  that 
a  belligerent  woxild  gratuitously  narrow  his  o\ni 
rights  to  his  own  injury:  that  liy  the  Law  of  Na- 
tions this  vessel  had  such  information  and  notice  as 
to  preclude  her  fix)m  the  right  to  inquire  at  the 
port  and  attempt  to  enter. 
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*'  This  view  is  strengthened  by  tlie  earlier  part 
of  the  proclamation,  which  declares  that  a  block- 
ade is  set  on  foot,  in  purmiance  of  the  law  of  nations, 
"  The  notice  given  to  the  world  by  Commodore 
Pendegrast,  evidently  gives  to  the  proclamation, 
the  construction  contended  for  by  the  captors. 

"  After  referring  to  the  proclamation,  and  stating 
that  he  had  sufficient  force  for  carrying  it  into 
effect,  he  says :  ^  All  vessels  passing  the  capes  of 
Virginia,  coming  from  a  distance,  and  ignorant  of 
the  proclamation,  will  be  warned  off.' 

"  The  world  thus  had  notice,  that  those  only  were 
to  be  warned  who  were  ignorant. 

"This  question  of  a  necessity  of  a  warning  and  in- 
dorsement, came  before  the  eminent  admiralty 
judge  in  the  southern  district  of  New  York,  in  the 
case  of  Tlie  Hiawatha^  which  had  left  the  port  of 
Richmond,  and  he  held,  that  previous  knowledge 
of  the  blockade,  dispensed  with  the  necessity  of 
warning. 

"  In  the  case  of  the  brig  HaUie  Jackson^  which 
was  attempting  to  enter  a  blockaded  port,  the  same 
learned  judge  held  that  she  was  not  entitled  to  be 
warned  off,  *  if  approaching  with  intent  to  violate 
the  blockade.' " 

The  learned  judge,  after  thus  clearly  manifesting 
his  opinion  as  to  the  true  construction  of  the  Exec- 
utive proclamation,  proceeds  to  declare  his  views, 
that  even  though  the  literal  construction  of  that 
instrument  were  required,  under  the  rules  of  inter- 
pretation, the  immunity  claimed  by  such  construc- 
tion, could  only  be  set  up  and  availed  of,  by  neutral 
vessels,  whose  acts  had  been  characterized  by  fair- 
ness, good  faith,  and  honesty. 

^  21 
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This  position,  although  it  would  substitute  a 
conditional  immunity  for  that  absolute  immunity 
which  the  words  of  the  proclamation  T^ould  seen 
to  import,  is  nevertheless  not  without  support,  in 
view  of  the  uniform  decisions  of  prize  courts,  in- 
flicting the  penalty  of  confiscation  upon  vessels 
convicted  of  deceptive  practices  upon  belligerent 
rights,  by  simulated  papers  presenting  a  false  des- 
tination, by  mutilation  of  documents,  by  clandestine 
approach,  and  by  false  pretences  of  stress  of  weather, 
want  of  provisions,  and  the  like,  as  an  excuse  for 
the  attempt  to  enter  an  interdicted  port,  and  even 
\  declining  to  allow  further  proof  of  the  innocence 

and  neutral  character  of  the  shipper  and  owner  of 
cargo,  captured  on  board  such  vessel. 

If  this  position  be  well  taken,  then  the  question 
of  construction  of  the  proclamation  of  blockade 
becomes  of  inferior  interest  and  consequence,  inas- 
much as  by  far  the  greater  portion,  if  not  all  the 
cases  of  capture,  under  its  provisions,  have  devel- 
oped convincing  proofs  against  the  vessels,  of  dis- 
honest and  fraudulent  practices,  in  some  of  the 
particulars,  for  which  the  penalty  of  confiscation  is 
decreed  by  the  authoritative  decisions. 

The  subject  of  the  right  of  a  neutral  vessel,  in 
time  of  war,  having  previous  knowledge  of  the  ex- 
istence of  a  belligerent  blockade,  to  proceed  upon  a 
voyage  direct  to  the  port  blockaded,  with  instruc- 
tionp,  and  the  design,  in  fact,  to  inquire  at  the  port 
itself,  whether  the  blockade  is  still  in  force,  was 
very  ably  discussed  by  the  learned  judge  of  the 
Circuit  Court  of  the  United  States  for  the  Third 
Circuit,  in  the  case  of  The  Admiral^  on  fippenl  be- 
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fore  him  from  a  final  decree  of  condemnation  ren- 
dered by  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania. 

His  conclusions,  as  will  be  seen,  are  in  accordance 
\vith  the  well-settled  doctrine  of  the  English  prize 
courts,  and  with  the  recent  decisions  of  the  several 
District  Courts  of  the  United  States. 

The  learned  judge  says : 

"I  agree  with  C.  J,  Tindal,  in  Medeiros  vs.  -SXB,  Jj^^ «^.^- 
8  Bing.,  231,  that  the  mere  act  of  sailing  to  a  port 
which  is  blockaded  at  the  time  the  voyage  com- 
menced, is  not  an  offence  against  the  law  of  nations, 
ijvhere  there  is  no  premeditated  intention  of  break- 
ing the  blockade. 

"  Consequently,  if,  in  the  present  case,  The  Admir 
red  had  taken  out  a  clearance  for  Savannah,  with 
the  expectation  that  the  blockade  might  be  removed 
before  her  arrival,  with  instructions  to  make  inquiry 
as  to  its  continuance,  at  New  York  or  Halifax^  or 
other  neutral po7*tj  and,  after  having  made  such  in- 
quiry, had  made  no  further  endeavor  to  approach 
or  enter  the  blockaded  port,  her  seizure  and  con- 
demnation as  prize  could  not  have  been  justified. 

**But  this  presents  a  very  different  case.  She 
was  off  Tybee  Island,  sailing  for  the  blockaded 
port.  She  had  made  no  inquiry  on  the  way,  had 
no  reason  to  believe  the  blockade  to  be  raised,  and 
when  arrested  on  her  attempt  to  enter,  she  exhibits 
a  clearance  for  St.  Johns,  New  Brunswick  (a  port 
she  may  be  said  to  have  passed),  and  a  letter  of  in- 
struction from  her  owners,  'to  call  off  the  harbor  of 
Savannah  to  endeavor  to  meet  the  blockading  ship, 
and  get  the  officer  in  command  to  indorse  the  regis- 
ter, &C,,  but  to  make  no  attempt  to  run  the  blockade.' 
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"  The  clearance  is  the  proper  document  to  exhiHt 
and  disclose  the  intention  of  the  ship.  The  clear- 
ance, in  this  case,  may  not  properly  come  within 
the  category  of  *  simulated  papers,'  but  it  does  not 
disclose  the  whole  truth. 

^  The  suppression  of  a  most  important  part,  makes 
the  whole  false. 

"  It  may  be  true  that  in  times  of  general  peace,  a 
clearance  exhibiting  the  ultimate  destination  of  the 
vessel,  without  disclosing  an  alternative  one,  may 
have  sometimes  been  used  by  merchants  to  subsenre 
some  private  purpose. 

"  But  in  times  of  war,  when  such  ondssions  may 
be  used  to  blindfold  belligerents  as  to  the  true 
nature  of  the  ship's  intended  voyage,  and  to  elude 
a  blockade,  the  concealment  of  the  truth  mu^t 
be  considered  sua  primd  facie  evidence  of  fi^udulent 
intention. 

^^Tke  Admiral^  with  full  knowledge  that  her 
destined  port  is  blockaded,  takes  a  clearance  for 
St.  Johns,  and  is  found  a  thousand  miles  from  the 
proper  course  to  such  a  port,  and  in  the  act  of  enter- 
ing the  blockaded  port,  and  when  thus  arrested,  for 
the  first  time,  inquires  if  such  blockade  is  raised. 

"  A  vessel  which  has  full  knowledge  of  the  exist- 
ence of  a  blockade  before  she  enters  on  her  voyage, 
has  no  right  to  claim  a  warning  or  indorsement, 
when  taken  in  the  act  of  attempting  to  enter.  It 
woidd  be  an  absurd  construction  of  the  President's 
proclamation  to  require  a  notice  to  be  given  to 
those  who  already  had  knowledge.  A  notification 
is  for  those  only  who  have  sailed  without  a  knowl- 
edge of  the  blockade,  and  got  their  first  intimation 
of  it  from  the  blockading  vessels. 
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"  Now,  the  primary  destination  of  this  vessel  is  to 
a  hlockaded  port.  If  the  owners  had  reason  to 
expect  that  possibly  the  blockade  might  be  raised 
before  the  arrival  of  their  vessel,  and  thus  a  profit 
be  made  by  their  ability  to  take  the  first  advantage 
of  it,  then  the  clearance,  in  the  exercise  of  good  faith, 
should  have  made  admission  of  the  true  primaiy 
destination  of  the  vessel.  If  the  truth  had  appeared 
on  the  face  of  this  document,  and  if  the  viaster  had 
been  histructed  to  inquire  at  some  intermediate  part^ 
and  to  proceed  no  further  in  case  he  found  the 
blockade  still  to  exist,  the  owners  might  justly 
claim  that  their  conduct  showed  '  no  premeditated 
intention  to  violate  the  blockade.' 

"  But  when  arrested  in  the  attempt  to  enter  a 
port  known  to  be  blockaded,  with  a  false  clearance, 
it  is  too  late  to  produce  the  biU  of  lading,  or  letter 
of  instructions,  to  prove  innocency  of  intention. 

"  In  such  cases,  intentions  can  be  judged  only  by 
acts. 

"  The  true  construction  of  this  proceeding,  may  be 
thus  translated : 

"  Enter  the  blockaded  port,  if  you  can,  ^vithout 
danger.  If  you  are  arrested  by  a  blockading  vessel, 
inform  the  captain  that  you  were  not  instructed  to 
YXXEL  the  blockade,  but  had  merely  called  for  infor- 
mation, and  would  be  pleased  to  have  your  regis- 
ter indorsed,  with  leave  to  proceed  elsewhere. 

"  If  so  transparent  a  contrivance  could  be  received 
as  evidence  of  a  want  of  any  '  premeditated  inten- 
tion to  violate  the  blockade,'  the  important  right 
of  blockade  would  be  a  hrutum  fvdmen^  in  the  hands 
of  a  belligerent. 

" '  It  would,'  says  Lord  Stowell,  *  amount  in  prac- 
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tioe  to  a  universal  license  to  attempt  to  enter,  and 
being  prevented,  to  claim  the  liberty  of  going  else- 
where.' 

"  In  the  cases  where  the  stringency  of  the  gen- 
eral rule  established  by  this  judge  (but  overruled 
in  Madieroa  vs.  HiXC)  has  been  relaxed  as  to  Amer- 
ican vessels  in  certain  circumstances,  the  clearances 
were  taken  contingently,  but  directly  for  the  block- 
aded port,  in  the  expectation  of  a  relaxation  of  the 
blockade,  with  instructions  to  inquire  as  to  the  fact 
at  a  British  or  neutral  port  The  clearance  exhib- 
its the  whole  truth,  and  the  place  of  inquiry,  their 
good  faith. 

^'  In  these  most  material  facts,  this  case  differs 
from  them.'' 

With  scarcely  an  exception,  the  British  vessels 
which  have  been  captured,  for  an  attempted  or  in- 
tended violation  of  the  belligerent  rights  of  the 
United  States,  during  the  existing  war,  have  been 
furnished  with  documents,  of  a  similar  deceptive 
character,  to  those  found  on  board  the  AdmiraL 

The  neutral  traders  of  Great  Britain  have  been 
permitted  to  make  use  of  the  port  of  Nassau,  as  the 
port  of  clearance  and  departure  of  their  vessels  in- 
numerable, laden  with  arms,  munitions  of  war,  and 
supplies  for  the  insurgents  in  the  southern  states. 

If  these  vessels  have  been  destined  for  a  gulf 
port  blockaded,  their  papei*s,  concealing  that  fact, 
represent  the  port  of  destination  to  be  Matamoras 
or  Tampico.  If  the  design  has  been  to  violate  the 
blockade  of  an  Atlantic  port,  the  vessel  was  docu- 
mented for  St.  John's  or  Halifax. 

The  ingenuity  of  these  traders  by  no  means  equals 
their  cupidity — and  therefore,  in  every  case  of  cap 
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t;iire,  the  firaud,  in  some  manner,  has  become  quite 
tiransparent. 

The  next  exception  to  the  general  right  of  neutral  Contraband 

,•  1  j.\.    •  j_  J  •     oommeroo  pro- 

nations to  pursue  their  accustomed  commerce,  mhibitedtoneo- 

time  of  war,  is  that  which  prohibits  their  commerce  *^°****^ 
irvith  the  enemy  in  such  articles  as  are  denominated 
contraband 

What  commerce  shall  be  deemed  contraband,  be-  , 
tween  the  forces  of  belligerent  states  and  the  mer- 
cbants  of  neutral  nations,  has  occasioned  infinite  dis- 
cussion, and  the  rule  has  been  subjected  to  frequent 
fluctuations,  in  accordance  with  the  prevalence  of 
the  policy  of  the  rigor  of  war  or  the  freedom  of 
commerce.     The  early  elementary  writers  upon  this 
subject  distinguish  between  articles  which  are  use- 
ful only  as  serving  the  purposes  of  war,  such  as 
arms  and  ammunition ;  such  articles  as  serve  the 
purposes  of  pleasure  simply,  and  such  as  are  of  a 
mixed  nature,  that  is  to  say,  useful  both  in  war 
and  in  peace.     As  to  articles  of  the  third  descrip- 
tion, the  great,  and  perhaps  the  only  difficult}'^ 
arises;  for  whether  they  should  be  regarded  as 
contraband  or  not,  depends  entirely  upon  the  cir- 
cumstances existing  at  the  time.' 

"  The  catalogue  of  contrabands  has  varied  very  what  are  ood- 
much,  and  in  such  a  manner,"  says  Lord  Stowell,  modiSeL*'^**^* 
"  as  to  make  it  very  difficult  to  assign  the  causes 
for  the  variations ;  owing  to  peculiar  circumstances 
the  reason  of  which  has  not  accompanied  the  history 
of  the  decisiona"*    It  is  universally  conceded  that 

*  JBc9e  vs.  Himelty,  4  Granch,  272.   *  GrotiiiB,  Book  IIL,  a  L,  §  5. 
'  TheJangeMargaretha,  \  Rob.,  189. 
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commodities  particularly  useful  in  'vrar,  sach  a§ 
arms,  ammunition,  horses  and  their  equipments. 
timber  and  materials  for  ship-building,  and  naval 
stores  of  all  kinds,  are  contraband.* 
Question  as  to  The  greatest  difficulty  seems  to  have  arisen  in  tk 
P™^*^^*^  article  of  provisions.  On  occasions  when  the  ex- 
pectation has  been  to  accomplish  the  purposes  of 
war  by  reducing  the  enemy  to  famine,  provisions 
have  been  held  to  be  contraband.  At  other  timea, 
the  criterion  adopted  by  the  comts,  in  determiniug 
whether  the  article  of  provisions  is  or  is  not  contra- 
band, has  been,  whether  upon  examination  it  i« 
found  to  be  in  a  crude  condition,  or  whether  it  he 
in  a  condition  of  preparation  for  immediate  con- 
STunption.  On  the  same  principle,  irnvrrought  iron 
has  been  regai'ded  with  more  indulgence  than  iron 
fabricated  for  use,  as  anchors,  <fec. 

Thus,  too,  hemp  has  been  regarded  as  an  allowable 
article  of  merchandise,  while  cordage  is  contraband; 
and  wheat  has  been  held  to  be  a  lawful  article  of 
trade,  while  biscuit,  or  any  of  the  final  preparations 
of  it  for  human  use,  are  held  to  be  unlawfuL* 

The  rigid  nile  of  law,  and  its  modem  relaxations 
as  to  provisions,  are  explained  by  Lord  btowell  in 
a  case  in  which  the  question  was  directly  before 
the  court.'  "  The  right,"  he  says,  "  of  taking  p<^ 
session  of  cargoes  of  this  description,  going  to  an 

"  Vattel,  Book  III.,  c.  vii.,  §  112. 

■  The  Jonge  Margaretha^  1  Rob.,  189. 

•  The  Haahety  2  Rob.,  182  ;  vide  also,  The  Jonge  Hermanaty 
4  Rob.,  05 ;  The  Gute  Oesellschaft,  4  Rob.,  94 ;  The  Charhtk 
Fox,  6  Rob.,  276 ;  The  Twee  Juffrowen,  4  Rob.,  158 ;  The  Jonge 
Tobias,  1  Rob.,  329;  The  Mana,  1  Hob.,  340;  7^  Zachemof^ 
6  Rob.,  162. 
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cMiemy's  ports,  is  no  peculiar  claim  of  tlds  country, 
it  belongs  generally  to  belligerent  nations.  The 
ancient  practice  of  Europe,  or  of  several  maritime 
states  of  Europe,  was  to  confiscate  them  entirely. 
A  century  has  not  elapsed  since  this  claim  hjis  been 
asserted  by  some  of  them.  A  more  mitigated  prac-  ^onJ^J"?^^ 
tice  has  prevailed  in  later  times  of  holding  such  of  pre-emption 

,.,         liii         'ixi?  J.'  substituted  for 

cargoes  subject  only  to  the  nght  of  pre-emption —  confiscation  in 
that  is,  to  a  right  to  purchase,  upon  a  reasonable  ^^^^^  **^"- 
compensation,  to  the  individual  whose  property  is 
thus  diverted.     I  have  never  understood,  that  on 
the  side  of  the  belligerents,  this  claim  goes  beyond 
the  case  of  cargoes  avowedly  bound  to  the  enemy's 
ports,  or  suspected,  on  just  grounds,  to  have  a  con- 
cealed destination  of  that  kind ;  or  that,  on  the  side 
of  the  neutral,  the  same  exact  compensation  is  to  be 
expected,  which  he  might  have  demanded  from  the 
enemy  in  his  own  port.    The  enemy  may  be  dis- 
tressed by  famine,  and  may  be  driven  by  his  neces- 
sities to  pay  a  famine  price  for  his  conmiodities ;  if 
they  get  there,  it  does  not  follow  that,  acting  upon 
my  rights  of  war  in  intercepting  such  supplies,  I  am 
under  obligation  of  paying  that  price  of  distress." 

In  strictness,  according  to  the  current  of  authori- 
ty of  the  courts,  all  provisions  are  contraband.  In 
this  rude  condition,  however,  the  right  of  confisca- 
tion is  waived  for  the  more  lenient  one  of  pre-emp- 
tion ;  but  the  rigid  rule  of  confiscation  is  applied 
when  the  provision  has  been  manufactured  into  a 
condition  for  imjnediate  use.^ 

'  Vide  diplomatic  correspondence  between  Mr.  Hammond  on 
the  part  of  England,  and  Mr.  Jefferson  and  Mr.  Randolph  on  the 
part  of  the  United  States,  Sept.  12,  1793,  and  April  12,  1794; 
and  Mr.  Pickering  and  Mr.  Monroe,  Sept  12,  1796.     The  Comr 
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Destined  use,      In  the  determination  of  the  question  of  ocmtn^ 
quMUoD.        band,  there  is  no  circumstance  of  so  mucli  import- 
ance as  that  of  the  destination  of  the  caigo  in 
question. 

"The  most  important  distinction,''  says  Lori 
Stowell,  in  a  case  already  cited,  "  is,  whether  tk 
articles  were  intended  for  the  ordinary  iise  of  lilt 
or  even  for  mercantile  ship's  use,  or  whether  they 
were  going  with  a  very  highly  probable  destinati<£ 
to  military  use.  Of  the  matter  of  fact  on  whici 
the  distinction  is  to  be  applied,  the  nature  anc 
quality  of  the  port  to  which  the  articles  are  going, 
is  not  an  irrational  test.  If  the  port  is  a  general 
commercial  port,  it  shall  be  understood  that  tk 
articles  were  going  for  civil  use,  although  occasion- 
ally, a  fiigate  or  other  ship  of  war  may  be  ctm- 
structed  in  that  port.  On  the  contrary,  if  the 
great  predominant  character  of  the  port  be  that 
of  a  port  of  naval  military  equipment,  it  sh^  be 
intended  that  the  articles  were  going  for  militm 
use,  although  merchant  ships  resort  to  the  saint 
place,  and  although  it  is  possible  that  the  article 
might  have  been  applied  to  civil  consumption ;  tW, 
it  being  impossible  to  determine  the  final  apphca- 
tion  of  an  article,  andpitie  ueue^  it  is  not  an  injn- 
rious  rule  which  deduces,  both  ways,  the  final  use 
from  the  immediate  destination ;  and  the  presump- 
tion of  a  hostile  use,  founded  on  its  destination  to 
a  military  port,  is  very  much  inflamed,  if,  at  the 
time  when  the  articles  were  going,  a  considera))le 
armament  was  notoriously  preparing,  to  which  a 

fMreen,  2  Gall,  269,  and  1  Wheat.,  882 ;  The  Jtmge  Andrem 
1141 ;  The  Zelden  Bust,  6  Rob.,  93  ;  The  Ban^er^  6  Bob^  lid; 
The  Edward,  4  Rob.,  68. 


OOlffTSABAND   OF   WAR.  S81 

supply  of  those  articles  would  be  eminently  use- 

The  relaxation  of  the  rule  of  confiscation  of  ar- 
ticles which  are  decidedly  contraband  in  their  char- 
acter, for  that  of  pre-emption^  is  applied  to  cases 
Tirhere  the  article  in  question  (as  naval  stores)  is 
the  product  of  the  claimant's  own  country ;  for  it 
is  considered  that  confiscation  would  be  a  harsh 
exercise  of  a  belligerent's  right,  to  prohibit  a  mar 
terial  branch  of  the  neutral's  natural  trade.* 

With  the  exception,  however,  of  these  cases  of 
relaxation,  substituting  pre-emption  for  confiscation, 
A^rhen  the  merchandise  is  clearly  proved  to  be  con- 
traband, confiscation  to  the  captor  ensues  as  of 
course.  The  simple  detention  of  such  articles  would 
\>e  an  ineffectual  method  of  redress ;  for  it  is  essen- 
tial that  the  apprehension  of  loss  should  operate  as 
a  check  to  the  avidity  of  gain,  and  thus  deter  neu- 
tral merchants  from  all  attempts  to  supply  the  ene- 
my with  such  conmiodities.  It  is  this  necessity, 
resulting  from  a  proper  regard  for  the  nation's  wel- 
fare and  security,  which  induces  the  declaration 
that  all  such  merchandise,  destined  for  the  enemy's 
country,  shall  be  considered  lawful  prize.  "On 
this  account,"  says  Vattel,'  "  she  notifies  to  neutral 

'  TheJonge  Margareiha^  1  Rob.,  194;  vide  also,  The  Nostra 
Senora  de  Begtma,  6  Rob.,  99  ;  The  Neptunus,  3  Rob.,  108 ;  7%e 
Biehmondj  6  Rob.,  326  ;  The  Brutus^  5  Rob.,  app.  1 ;  The  Jonge 
Jan,  1  Dod.,  468 ;  The  Endraught,  1  Rob.,  23 ;  The  JSlonora 
WVhelmina,  6  Rob.,  331;  The  Charlotte  5  Rob.,  306;  The 
Mend^  Brodee^  4  Rob.,  33 ;  The  Friendehip,  6  Rob.,  420. 

•  The  Sarah  Christina,  1  Rob.,  237 ;  The  Bingande  Jacob,  1 
Rob.,  90 ;  The  Apollo,  4  Rob.,  168 ;  The  JSvart  JSvatte,  4  Bob., 
364. 

'Yattel,  Book  UL,  c.  viL,  §  113. 
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nations  her  declaration  of  war,  whereupon  the  lit- 
ter usually  give  orders  to  their  subjects,  deckrii^ 
that  if  they  are  captured  in  carrying  on  such 
trade,  the  sovereign  will  not  protect  them. 

"  This  rule  is  the  point  where  the  general  cu>t  a 

of  Europe  seems  fixed,  after  a  number  of  varial:  »iij; 

and,  in  order  to  avoid  perpetual  subjects  of  m 

plaint  and  rupture,  it  has,  in  perfect  conformity  ;o 

sound  principles,  been  agreed  that  the  bel%rti« 

powers  may  seize   and  confiscate   all  contraldni 

goods  which   neutrals  shall   attempt  to  carry  ic 

their  enemy,  without  any  complaint  from  tie  jtT 

ereign  of  those  merchants,  as,  on  the  other  hd. 

the  power  at  war  does  not  impute  to  the  neutis: 

sovereigns  these  practices  of  their  subjects," 

Where  inno-       Upou  the  subjcct  of  Contraband,  it  has  become 

mixed  with    a  maxim,  metaphorically  expressed,  that  prohil'itt'^ 

SfiS^f'Ln.  articles  are  of  an  infectious  nature,  and  contamkt^ 

fiflcation  ap-  the  wholc  carffo.    The  innocence,  therefore,  of  any 

phes  to  all.  ®        ,  ,  ,         '  i 

particular  article,  if  mixed  with  such  as  are  uiub^- 
fill,  will  not  protect  it  from  confiscation.^ 

If  a  neutral  would  avoid  the  hazard  of  seiiui^, 
he  must  exercise  circumspection  during  his  entiK 
voyage.*    Should  he  touch  at  an  enemy's  port  witli 
contraband  articles  on  board,  though  it  be  avow- 
edly for  the  purpose  of  disposing  of  innocent  ar- 
ticles, the  whole  property  becomes  liable  to  seizui* 
and  confiscation.* 
Hostile  difl-        The  Conveyance  of  hostile  dispatches  is  mdnm 
S-aba^d,  Bub^  in  the  list  of  contraband,  and  deemed  a  practice  of 
i^SsStiS  ^  cliaracter  so  noxious,  as  justly  to  subject  the  sii? 

"  I%e  Staadi  Emdon,  1  Rob.,  26. 

•  The  Margaret,  1  Actou,  335. 

»  The  Trende  StJi^ire,  6  Rob.,  390,  Dota 
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o  confiscation,  and  also  the  cargo,  if  the  proprietor  and  cargo,  if 
>jf  the  ship  is  at  the  same  time  the  owner  of  the  owner  of  the 
5argo.      This  principle  has  become  firmly  estab-*^^^" 
isted  in  a  series  of  cases  in  the  British  admii'alty, 
SI3  Tvell  as  by  the  Lords,  after  the  most  elaborate 
Btud  learned  discussion.^ 

By  the  ancient  law  of  Europe,  contraband  carffo  Confiacationof 

J'  -  n  Til  ship  as  well  as 

rendered  the  ship  as  well  as  cargo  liable  to  con-  cargo  the  an- 
demnation.     "  Nor  can  it  be  said,"  says  Lord  Stow-  dGiliinjr  i^con- 
ell,  "  that  such  a  penalty  is  unjust,  or  not  supported  ^ITe^^entmr  ^ 
"by  the  general  analogies  of  the  law,  for  the  owner  rehixatiou  of 
of  the  ship  has  engaged  it  in  an  unlawful  commerce,  tice. 
But  in  the  modern  practice  of  courts  of  admiralty  in 
this  country,  and  I  believe  of  other  nations  also,  a 
mildei  rule  has  been  adopted,  and  the  carrying  of 
contraband  articles  is  attended  only  with  the  loss 
of  freight  and  expenses,  except  where  the  ship  be- 
longs to  the  owner  of  the  contraband  cargo,  or 
where  the  simple  misconduct  of  carrying  a  contra- 
Taand  cargo  has  been  connected  with  other  malig- 
nant and  aggravating  circumstances."^ 

In  the-  diplomatic  correspondence  between  the ^^^ ontiie 
United  States  and  Great  Britain,  preliminary  to  subject  of  con- 
the  treaty  of  1794,  on  the  subject  of  contraband  war  between 
of  war,  the  principal  difficulty  arose  in  relation  to  ^^the"^- 
the  article  of  provisions }  on  the  part  of  England  by  *®^  ^***®*- 

'  The  Atlanta,  6  Rob.,  440;  The  Constitution,  Lords,  July  14, 
1802;  The  Sally  Griffiths,  Lords,  Dec.  12,  1796;  The  hope, 
Lords,  April  23,  1803;  Tfie  Trends  Sostre,  Lords,  August  6, 
1807;  The  Liseite^  Lords,  May  5,  1807;  The  Constantia,  Lords, 
March  15,  1808;  The  Susan,  Lords,  Apiil  1,  1808;  The  Caro- 
lina, 6  Rob.,  464 ;  The  Madison,  Edwards,  224 ;  The  Rapid,  Ed- 
hards,  228 ;  The  Drummond,  1  Dod.,  103. 

*  The  Ringande  Jacob,  1  Rob.,  89 ;  2'he  Jtmge  Tobias,  1  Rob., 
330 ;  vide  also  Note  to  The  Franklin,  3  Rob.,  221. 
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Mr.  Hammond^  it  being  insisted  that  by  the  kw  4 
nations  all  provisions  were  to  be  considered  as  osi- 
traband^in  the  case  where  depriving  the  enemy  wie 
one  of  the  means  employed  to  reduce  him  to  les^yt 
able  terms  of  peace.  This  position  was  strenuoiKiT 
resisted  on  the  part  of  the  United  States,  throu^t 
Mr.  Randolph,  Mr.  Jeflferson,  and  Mr.  Pincksey 
contending  that  com,  flour,  and  meal,  being  tk 
produce  of  the  soil  and  labor  of  the  country,  wet 
not  contraband,  imless  carried  to  a  place  actually 
invested.  Upon  this  question  no  other  agreem^ 
was  attained  than  that  provisions  were  not  gener- 
ally contraband,  but  might  become  so,  according  fc 
the  existing  law  of  nations  in  certain  cases,  sd 
those  cases  were  not  defined,  leaving  to  each  party 
that  construction  of  the  law  of  nations  livhich  it  h&i 
assumed. 

As  to  other  articles  of  merchandise,  the  treaty 
provides,  that  ^'  all  arms  and  ammunition  and  i& 
plements  serving  the  purpose  of  war,  all  mat^riab 
serving  directly  for  the  building  and  equipment  of 
vessels,  with  the  exception  of  un wrought  iron,  and 
fir-plank,  tar  and  rosin,  copper  in  sheets,  sails,  hemp, 
cordage,  etc.,"  shall  be  considered  contraband  of 
war.  The  treaty,  so  far  as  its  provisions  rdate  to 
this  subject,  has  always  been  regarded  as  merely  de- 
claratory of  the  conceded  law  of  nations,  and  intro- 
ducing no  stipulation  which  would  not  have  been, 
by  that  law,  binding  upon  the  parties  without  the 
treaty. 

r^  right  of  The  third  and  only  remaining  exception  "to  tie 
■earoh  a  beUi-  general  rulc,  which  accords  to  neutrals  the  unmo- 
StobUshed^L  lested  pursuit  of  their  accustomed  commerce,  is  that 
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I'estilting  from  the  riglits  of  belligerents  to  enforce  the  law  of  i 
the  previous  exception,  which  prohibits  their  com- 
merce in  contraband  commodities,  and  that  is,  the 
right  of  visitation  and  search. 

This  general  right  of  belligerents  has  uniformly 
been  upheld  by  all  writers  of  authority  in  the  law 
of  nations.  It  has  always  been  regarded  as  a  sort 
of  necessary  incident  to  the  right  of  prohibiting  con* 
traband  trade,  which  right  woilld  be  almost  nuga- 
tory, but  for  the  incidental  right  of  ascertaining  the 
existence  of  the  contraband  trade  by  a  visitation 
and  search  of  the  neutral  vessel. 

Bynkershoek,^  Valin,*  Vattel,'  De  Martens,*  all 
agree  in  according  the  right  to  belligerents,  upon 
the  ground  that  the  conveyance  of  contraband 
goods  by  neutrals  cannot  be  prevented  without 
visiting  and  searching  neuti*al  vessels,  and  that  a 
resistance  to  the  exercise  of  the  right  subjects  the 
resisting  neutral  to  the  penalty  of  confiscation. 

Lord  Stowell  says,  in  the  great  leading  case,  in  ^nflflc^<» 
which  the  doctrine  is  discussed  at  length,  and  in  resistanoe  to 
a  judgment  which  of  itself  is  sufficient  to  place  ^^Lt^^^  ^ 
the  learned  jadge  in  the  highest  position  as  an 
authority  in  the  law  of  nations:  "I  stand  with  con- 
fidence upon  aU  fair  principles  of  reason,  upon  the 
distinct  authority  of  Vattel,  upon  the  institutes  of 
other  great  maritime  countries,  as  well  as  those  of 
our  own  country,  when  I  venture  to  lay  it  down, 
that  by  the  law  of  nations,  as  now  understood,  a 
deliberate  and  continued  resistance  to  search  on 

'  Bynkerelioek,  Qu.  Jar.  Pub.,  Lib.  I.,  c.  xiv. 
'  Valin,  Ord.  de  la  Ma.,  Li  v.  IIL,  Tit.  9,  Art.  12. 
*  Vattel,  Droit  des  Gens,  Li  v.  IIL,  c.  vii.,  §  114. 
*De  Marten's,  Precia.,  Lib.  VIII.,  c  viL,  §  321. 


886  TEDS  BIGHT   OF   SEABCm 

the  pai-t  of  a  neutral  vessel,  to  a  lawful  cruiser^  i> 
followed  by  the  legal  consequence  of  a  oonfiscs 
tion,"* 

Chancellor  Kent  says :  "  The  duty  of  self-preser- 
vation gives  to  belligerent  nations  this  right,  aB  1 
the  doctrine  of  the  English  admiralty  on  the  rigjt 
of  visitation  and  search,  and  on  the  limitation  of  tie 
right,  has  been  recognized  in  its  fullest  extent  by 
the  courts  of  justice  in  this  country.'^ 

The  right  of  search  is  strictly  a  war  right,  and 
does  not  exist,  except  by  treaty  stipulation,  in  tim^f 
Applies  to     of  peace.*     It  is  a  right  which  is  confined  to  pn- 
seis  01^.  ^^^  vate  merchant  vessels,  and  does  not  apply  to  pulv 
lie  shij)s  of  war.     The  immunity  of  public  ship 
and  vessels  of  war  from  the  exercise  of  any  jmi^ 
diction,  other  than  that  of  the  sovereign  power  to 
which  they  belong,  has  been  uniformly  asserted 
•and  conceded.* 
How  exor-         The  right  of  visitation  and  search  must  be  con- 
ducted with  as  much  regard  to  the  safety  of  tk 
vessel  detained  as  is  consistent  with  a  thorough 
examination  of  the  character  of  the  vessel 

If  the  neutral  has  acted  with  candor  and  good 
faith,  and  the  inquiry  has  been  wrongfiilly  pursued, 
the  belligerent  cruiser  is  responsible  to  the  neutral 
in  costs  and  damages.^ 

In  the  exercise  of  the  right,  the  cruiser  may  resort 
to  stratagem,  as  by  assuming  the  disguise  of  a  friend 

'  The  Maria^  1  Rob.,  368.        «  Kent's  Com.,  I.,  153  et  tey. 

» Le  Louis,  2  Dob.,  248;   The  Antelope.,  10  Wheat.,  119. 
*  The  Prins  Frederick,  2  Dod.,  451  \  The  Exchange  vb.  JfcFad- 
den,  1  Cranch.,  116;  L' Invincible,  1  Wheat.,  238. 
■  The  Anna  Maria,  2  Wheat.,  327 ;  2  Mason,  439. 
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yr  enemy ;  and  ii^  in  consequence  of  such  stratagem, 
the  crew  of  the  detained  vessel  abandon  their  duty 
without  being  made  prisoners  of  war,  and  the  ves- 
sel is  thereby  lost,  the  captors  are  not  liable.^ 

The  right  of  visitation  and  'search  has  been  con-  treaty  p«>- 

^  visions, 

stantly  recognized  by  treaties  between  maritime 
nations^  and  stipulations  are  introduced  specifying 
the  manner  in  which  the  right  shall  be  exercised. 
It  is  usually  provided  that  the  searching  vessel 
shall  remain  not  nearer  than  cannon-shot  distance 
from  the  ship  visited,  and  shall  send  a  boat  with 
not  more  than  two  sitters,  beside  the  rowers,  which 
two  persons  shall  inspect  the  ship's  papers,  of  which 
the  form  is  usually  fixed  by  the  treaty.     If  these 
papers  are  found  regular,  and  aflfbrding  no  reason 
for  detention,  the  ship  is  to  be  allowed  to  proceed. 
K,  however,  there  are  circumstances  which  ^re  re- 
garded as  suspicious,  it  is  provided  that  the  ship 
may  be  brought  in  further  inquiry,  subject  to  a 
claim  for  costs,  expenses,  and  damages,  if  the  deten- 
tion shall  have  been  capricious  or  unreasonable. 
Treaties,  embracing  substantially  these  provisions, 
were  made  between  France  and  the  United  States 
m  1778 ;  between,  the  United  States  and  the  States- 
General  in  1782 ;  between  the  United  States  and 
Sweden  in  1788. 

In  the  exercise  of  the  right  of  visitation  and  ships*  papen 
search  upon  a  neutral  vessel,  the  first  object  of  in-  e^Sied. 
quiry  is,  generally,  the  ship's  papers.    These  are : 

1.  The  passport,  being  the  letter  of  license  from 
the  neutral  power  to  proceed  on  the  voyage.     This 

*  The  Meanor,  2  Whcst,  846 ;  The  George,  1  Mason,  24. 
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ft 

pa38^  to  be  regulai*,  must  be  specific  and  not  general, 
and  describe  explicitly  the  true  parties.^ 

2.  The  sea-letter  or  brief,  specifying  the  nature 
and  quantity  of  cargo,  the  place  of  lading,  ani 
place  of  destination. 

8.  The  documentary  proof  of  property. 

4.  The  mnster-roU  of  the  ship's  company,  whidi 
should  set  forth  not  only  the  names,  but  ages,  con- 
dition, place  of  residence,  and  birth  of  each. 

5.  The  charter  party,  if  any,  whicb  may  serve  to 
authenticate  the  facts  connected  with  the  proof  of 
neutrality. 

6.  The  bills  of  lading,  showing  the  nature  of  the 
obligation  between  the  master  or  owner  and  shipper. 

7.  The  invoices  or  manifest,  showing  the  particu- 
lars of  the  cargo,  by  whom  shipped,  and  to  whom 
consigned. 

8.  The  log-book,  being  the  journal  of  the  ships 
voyage,  and  of  each  day's  progress  and  occurrences 

9.  The  bill  of  health,  being  a  certificate  that  no 
contagious  disease  prevailed  at  the  place  of  depar- 
ture of  the  ship,  and  that  none  of  the  crew  were  in- 
fected with  such  distemper ;  and 

10.  The  letter  of  instructions  to  the  master,  with 
which,  especially  in  times  of  war,  a  neutral  master 
should  always  be  provided.  These  instructions 
should  always  be  produced.  The  withholding  them 
has  been  held  a  just  cause  of  suspicion,  authorizing 
detention.^  These  letters  of  instruction,  or  the  other 
papers,  should  always  show  the  alternative  destina- 
tion of  a  ship,  so  as  to  establish  the  fact  that 


*  Theffoop,  1  Rob.,  129 ;  The  Mimbeth,  5  Rob., 

•  Ilu  Concordia^  1  Rob.,  120. 
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svLch  alternate  destination  be  fair  and  not  fraudu- 
lent.^ 

All  the  papers  should  be  produced.  If  any  are 
kept  back,  it  furnishes  just  ground  of  suspicion,  and 
authorizes  detention.* 

The  production  of  false  papers  has  always  been 
held  a  just  cause  of  suspicion,  justifying  seizure, 
although  under  some  peculiar  circumstances  it  has 
been  held  not  to  be  such  conclusive  proof  as  war- 
rants condemnation,  if  the  circumstances  are  clearly 
explained. 

The  spoliation  of  papers  has  been  considered  a 
circumstance  of  a  much  more  aggravated  nature, 
which  may  exclude  proo^  and  be  sufficient  of  itself 
to  establish  guilt.  But  in  the  courts,  both  of  Eng- 
land and  the  United  States,  the  spoliation  of  papers 
has  not  been  regarded,  as  in  other  maritime  countries, 
as  sufficient  to  create  an  absolute  presumption, /mt^ 
et  de  jurej  and  they  have  allowed  proof  that  such 
spoliation  was  the  result  of  accident,  of  necessity  or 
of  superior  force.'  But  such  explanatory  proof,  to 
repel  the  presumption,  must  be  prompt  and  frank, 
without  prevarication  or  any  evidence  of  bad  faith.* 

The  question  whether  the  right  of  search  could  The  right  of 
be  exercised  by  belligerents  upon  neutrals  sailing  chant  yeBseiB 
under  convoy,  underwent  much  discussion  about  a^^J^/^^*' 
century  since.     In  1Y62  it  was  contended  by  the 

*  The  Juffrau  Anna^  1  Bob.,  120;  The  JSenrwn^  1  Rob.,  6 ;  Ths 
Odin^  1  Rob.,  122 ;  The  Vigilantia^  1  Rob.,  1. 

*  The  Calypeo,  2  Rob.,  168. 

"  The  Pizarro,  2  Wheat.,  227. 

*  The  Two  Brotliersy  1  Rob.,  183;  vide  Bemardi  vs.  Mbtieaux^ 
Doug.,  581 ;  The  Adriana,  1  Rob.,  317. 
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Dutch  government,  that  merchant  vessels  saifiig 
under  convoy  were  exempted  from  searcli.  AA& 
much  altercation  it  resulted  in  a  treaty  stipulation, 
recognizing  the  exemption.  Such  treaty  stipule 
tions  have  been  entered  into  from  time  to  time  k- 
tween  several  maritime  nations ; — ^betvreen  Swedes 
and  the  United  States  in  1783,  between  the  Unird 
States  and  Prussia  in  1785,  between  the  Unit€d 
States  and  Morocco  in  1787,  and  between  ihJb  Unit 
ed  States  and  Prance  in  1800.  Indeed,  at  the  doee 
of  the  last  century,  the  doctrine  of  exemption  of 
merchant  vessels  sailing  under  convoy,  was  recog- 
nized by  all  the  principal  maritime  nations,  with 
the  exception  of  Spain  and  Great  Britain. 

In  1787  an  attempt  was  made  by  a  Swedish 
claimant  to  enforce  the  exemption  in  the  British 
courts  of  admiralty,  in  a  case  in  which  a  capture 
was  made  of  a  fleet  of  Swedish  merchantmen,  saUing 
under  convoy,  by  a  British  squadron  in  the  Eb^ 
lish  channel,  under  command  of  Gonunodore  Law- 
ford,  for  a  resistance  to  search.  This  was  the  case, 
before  alluded  to,  in  which  Lord  Stowell,  so  elab- 
orately and  with  such  masterly  ability  and  learn- 
ing, discusses  the  entire  doctrine  of  the  belligerent 
right  of  search.  Upon  this  point  he  says,  as  a  con- 
clusion :  "  With  regard  to  the  question  of  convoy, 
the  authority  of  a  sovereign  of  a  neutral  country, 
being  interposed  in  any  manner  of  mere  force,  can- 
not legally  vary  the  right  of  a  lawfully  conunis- 
sioned  belligerent  cruiser.  Two  sovereigns  may 
unquestionably  agree,  as  they  have  agreed,  in  some 
late  instances,  that  the  presence  of  one  of  thar 
armed  ships  along  with  merchant  ships,  shall  he 
mutually  understood  to  imply  that  nothing  is  to  be 
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found  in  tliat  convoy  of  merchant  ships,  inconsist- 
ent with  amity  and  neutrality,  and  if  they  consent 
to  accept  this  pledge,  no  third  party  has  a  right  to 
quarrel  with  it,  any  more  than  with  any  other 
pledge,  which  they  agree  mutually  to  accept  But 
eurel/y^  no  sovereign  cam  legally  compel  the  accept- 
ance of  such  a  security^  by  mere  force.  The  only 
security  known  to  the  law  of  nations,  upon  this 
subject,  independent  of  all  special  covenant,  is  the 
right  of  personal  visitation  and  search,  to  be  exer- 
cised by  those  who  have  an  interest  in  making  iV 

In*  the  spring  of  1800,  a  collision  on  the  same 
subject,  took  place  between  Great  Britain  and  Den- 
mark.^ A  Danish  frigate  convoying  merchantmen 
resisted  the  search  of  a  British  frigate  near  Gibraltar, 
and  the  Ifanes  having  fired  upon  the  boats  sent  to 
eifect  the  search,  reparation  was  demanded  of  the 
Danish  government  by  the  British  minister  at  Co- 
penhagen. A  long  and  interesting  diplomatic  cor- 
respondence resulted  between  the  two  governments, 
pending  which,  or  directly  upon  its  expiration, 
another  cause  of  complaint  occurred  between  the 
same  governments  upon  the  same  subject,  by  a 
resistaiice  to  search  by  Danish  merchantmen  under 
convoy,  which  resulted  in  a  short  engagement,  and  • 
a  surrender  of  the  Dane  to  the  British  squadron  as 
prize  of  war.  Negotiations  again  ensued  between 
the  two  governments.  Terms  of  settlement  of  the 
immediate  occasion  of  the  difficulties  were  agreed 
upon,  without  any  stipulation  upon  the  question  of 
the  belligerent  right  of  search  of  merchant  vessels 

*  The  Maria,  1  Rob.,  840,  37S. 
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under  convoy,  referring  that  to  nlteri(Hr  diflcafision; 
but  before  the  convention  was  signed,  the  CTOiperor 
of  Russia  succeeded  in  securing  the  agreement  ci 
the  governments  of  Prussia,  Sweden  and  D^imaii 
to  unite  with  Russia  in  an  armed  neutrality  agaiies 
Great  Britain,  and  in  August,  1800,  an  eanbareo. 
without  notice,  in  violation  of  the  treaty  betveea 
Russia  and  Great  Britain  of  1766,  was  laid  by 
Russia  on  British  property  in  Russian  porta  AM 
much  intermediate  correspondence,  resulting  in  no 
measures  of  pacification,  on  the  14th  of  Janoaiy* 
1801,  the  British  government  laid  an  embai^on 
Russian,  Danish  and  Prussian  vessels  in  her  port& 
To  this  succeeded  various  measures,  more  or  les? 
hostile  in  their  character,  between  the  contendii^ 
parties,  culminating  in  the  battle  of  Copenhagen  ob 
the  2d  of  April,  1801,  which  laid  the  Danish  capital 
at  the  mercy  of  Great  Britain.  An  armistice  sue- 
ceeded,  during  which  it  was  agreed  that  the  con- 
nection of  Denmark  with  the  armed  neutrahtr 
should  be  suspended.  Paul,  the  emperor  of  Rus- 
sia died  about  the  same  time,  and  being  succeedcsd 
by  Alexander,  friendly  negotiations  were  immedi- 
ately entered  into  with  Great  Britain,  in  which  the 
principle  of  "free  ships,  free  goods,"  thetetofore 
*  claimed  by  Russia,  was  abandoned,  and  the  prin- 
ciple that  the  presence  of  ships  of  war  as  a  convoy, 
should  protect  neutral  merchants  from  search,  wa$ 
recognized  by  Great  Britain.  A  treaty  with  these 
stipulations  was  concluded,  and  acceded  to  by 
Sweden  on  the  30th  of  March,  and  by  Denmark 
on  the  23d  of  October,  1802. 

A  resistance  to  the  right  of  search  by  a  neutral^ 
as  we  have  seen,  subjects  both  vessel  and  cargo  to 
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confiscation ;  but  a  resistance  to  search  by  an  enemy 
does  not  entail  tlie  penalty  of  confiscation  upon 
neutral  cargo  on  board  the  vessel,  because  such  a 
resistance  violates  no  belligerent  duty  on  the  part 
of  the  master,  who  is  justified  in  escaping  if  he  csljl^ 
In  1810  the  Danish  government  passed  an  ordi- 
nance, by  which  they  declared  subject  to  condem- 
nation, '^  such  vessels  as,  notwithstanding  their  flag 
is  considered  neutral,  as  well  with  regard  to  Great 
Britain,  as  with  the  powers  at  war  with  the  same 
nation,  still,  either  in  the  Atlantic  or  Baltic,  have 
made  use  of  English  convoy." 

Several  American  vessels,  sailing  imder  British 
convoy,  were  captured  for  violation  of  this  ordi- 
nance, and,  together  with  the  cargoes,  were  con- 
demned. An  interesting  correspondence  ensued 
between  Denmark  and  the  United  States,  for  a 
detailed  statement  of  which,  the  student  is  referred 
to  the  valuable  treatise  of  Dr.  Wheaton.*  The 
difficulty  was  settled  by  a  payment  of  a  sum  by 
Denmark,  accepted  as  sufficient  to  liquidate  Amer- 
ican claims,  but  no  decision  was  agreed  to  upon  the 
question  of  the  right  claimed  by  Denmark,  it  being 
stipulated  that  the  settlement  should  not  be  in- 
voked as  a  precedent  by  either  party. 

The  riffht  of  searchine  neutral  merchcmt  vessels  Tb®  right  of 

^      xi.  i?  T^-    •         T  •        searching 

tor  the  purpose  oi  ascertainmg  if  any  persons  owing  ships  of  war. 
allegiance  as  subjects  or  citizens  to  the  nation  of  the 
searching  vessel  are  employed  on  board,  has  been 
made  the  subject  of  angry  discussion  and  national 
conflicts. 


'  Th€  Catherina  Mizabeth,  5  Rob.,  282. 

*  Wheaton^B  Elements  of  Interoational  Law,  XL,  260,  278. 
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Great  Britain  has  heretofore  demaaded  that  the 
right,  for  this  purpose,  should  apply  indiscnmi 
uately  to  all  vessels.  This  light  was  resisted  by 
Holland  in  1653,  and  although  that  nati<»  was 
beaten  by  the  English  in  the  hostilities  ensuing 
yet  she  never  submitted  to  this  claim  by  Great 
Britain  in  the  terms  of  any  subsequent  pacificatiosi 

This  claim,  too,  on  the  part  of  Greai  Britain,  gave 
rise  to  a  serious  collision  between  that  country  aod 
the  United  States,  early  in  the  present  century, 
which  resulted  in  open  hostilities  in  1812,  the  ocea- 
sion  and  the  history  of  which  are  familiar  to  tk 
intelligent  reader. 

Upon  the  return  of  peace,  the  treaty  which  was 
entered  into  at  Ghent,  did  not  include  a  settlement 
of  this  question^  At  a  subsequent  period,  in  1818, 
negotiations  upon  the  subject  were  resumed,  and 
the  question,  not  only  of  impressment,  but  of  block- 
ade, contraband,  trade  with  the  colonies  of  a  beUi- 
gerent,  piize  courts,  letters  of  marque,  and  all  the 
great  questions  involving  the  great  interests  of 
conmierce  in  time  of  war,  were  elaborately  di» 
cussed,  for  the  purpose  of  being  defined  and  settled 
by  conventional  stipulations. 

By  the  4th  article  of  the  proposed  treaty  Great 
Britain  was  to  surrender  all  claim  of  right  to  im- 
pressment on  the  high  seas,  and  it  was  agreed  be* 
tween  the  negotiators  that  formal  lists  of  American 
and  British  seamen  should  be  made,  and  that  they 
should  determine  the  rights  of  nationality  in  any 
disputed  case.  But  on  the  part  of  Great  Britain  it 
was  de&ired  that  all  seamen  who  were  to  be  consid- 
ered citizens  of  the  United  States  should  be  natural- 
ized before  the  eignaivre  of  the  treaty ;  while  on 
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bhe  part  of  the  United  States,  it  was  desired  that  the 
limitation  should  extend  to  the  ratification  of  the 
treaty^  and  upon  this  trivial  difference  the  negotia- 
tions  of  1818  tenninated.^ 

In   the  discussions  between  the  United  States 
and  Great  Britain,  in  1842,  growing  out  of  the  dif- 
ferences relative  to  the  north-eastern  boundary  of 
the    United  .States,  dividing  the   state  of  .Maine 
from  the  British  possessions,  and  which  resulted  in 
the  Ashburton  treaty,  Mr.  Webster  on  the  part  of 
the  United  States  government,  declared,  that  the 
rule  as  to  the  right  of  search,  hereafter  to  be  in- 
sisted upon,  would  be, "  that  every  regularly  docu- 
mented American  merchant  vessel,  would  be  evi- 
dence that  the  seamen  on  board  were  American, 
and  would  find  their  protection  in  the  flag  that  was 
over  them." 

Although  the  right  of  search  is  obviously  and  ^^^  ^ 
essentially  a  belligerent  right,  there  being  no  power  of  the  sup- 
whatever  in  government  vessels  to  search  merchant-  S^Sadl*^ 
men  in  time  of  peace,  yet  such  a  power  or  privi- 
lege, like  any  other,  may  be  mutually  conceded,  by 
treaty  between  nations.     We  accordingly  find  that 
such  privilege  has  been  in  this  manner  accorded 
and  established  in  the  single  case  of  searching  ve8> 
dels  navigating  in  certain  latitudes  to  ascertain  if 
they  have  any  slaves  on  board. 

Treaty  stipulations  to  this  effect  were  entered 
into  between  Great  Britain  and  Portugal  in  July, 

*  Vide  Mr.  Rash's  Narratiye  of  a  Residence  at  the  Court  of 
London,  p.  376. 
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1817;  between  Great  Britain  and  Spain  in  Sep 
tember,  181Y ;  between  Great  Britain  and  the  Neth- 
erlands in  May,  1818;  and  between  Great  Britain 
and  Sweden  in  1824. 

By  such  mutual  concessions,  national  pride  and 
national  jealousy  were  alike  sacrificed  in  the  great 
cause  of  humanity ;  and  this,  on  the  part  of  Grt«t 
Britain  especially,  was  indeed,  no  inconsiderable 
sacrifice — ^fiilly  justifying  the  noble  sentiments  ex- 
pressed upon  the  occasion  by  Sir  James  Maddn- 
tosh : 

"For  myself,  I  feel  a  pride  in  the  Sritish  Aug 
being,  for  this  object  alone,  subjected  to  seanJL 
by  foreign  ships.  It  has  now  risen  to  loftier 
honor  by  bending  to  the  cause  of  justice  and  hu- 
manity. That  which  has  braved  the  mighty,  now 
lowers  itself  to  the  feeble  and  defenceless,  to  tho^. 
who,  far  from  being  able  to  make  us  any  return, 
will  never  hear  of  what  we  have  done  for  them, 
and  are  probably  ignorant  of  our  name.'^ 

Neutral  teni-  One  topic  Only  remains  for  consideration,  em- 
l^'^bS^r^^^  braced  within  the  general  subject  of  this  chapter— 
and  that  is,  the  immunity  of  neutral  territory  from 
the  violence  of  belligerents. 

It  is  a  well-established  principle  in  the  law  of 
nations,  that  no  hostile  operations  can  be  conducted 
or  committed  in  a  neutral  territory.  This  imma- 
nity  extends  not  only  to  the  actual  territory,  hot 
the  entire  neutral  jurisdiction,  which  includes  the 
ports,  harbors,  and  bays  of  a  neutral  state,  and 
such   distance  from  the  shore  as  the  custom  of 

*  Macldnt08h*8  Life,  by  Ms  Son,  toI.  II.,  393,  G94. 
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nations  admits  or  establishes  as  within  jtirisdic-  1 
tional  limits — ^a  marine  league  being  the  distance  * 
ixsTzally  so  considered. 

It  follows,  therefore,  that  if  captures  are  made  by  ^p*^'^^ 
belligerent  parties  anywhere  within  such  neutral  in  neutral  jur. 
jurisdiction,  they  are  illegal  and  void,  and  restitu-  ^^^^^ 
tion  of  the  captured  property  must  be  ordered  on 
behalf  of  the  owner  or  claimant.     This  doctrine  is 
asserted  by  all  the  great  writers  upon  the  law  of 
nations,  with  but  one  exception,  that  of  Bynker- 
slioek,  who,  while  admitting  the  general  validity 
of  the  rule,  of  immunity,  contends  that  an  exception 
or  qualification  exists  in  the  case  of  a  vessel  that 
bas  been  chased  by  a  cruiser  within  neutral  juris- 
diction,  and  has  been  captured  there  diim  fervet 
opubs^  if  such  capture  can  be  made  without  injury 
to  the  neutral  power.     But  this  exception  seems 
never  to  have  been  recognized  or  act^  upon ;  on 
the  contrary,  the  immunity  has  been  uniformly  held 
to  be  absolute,  without  any  exception  whatever.^ 

So  vigorous,  indeed,  has  been  the  enforcement  of 
this  rule,  that  prizes  made  by  vessels  cruising  off 
and  on  or  near  a  neutral  port,  have  been  ordered 
to  be  restored  by  the  British  courts  of  admiralty ; 
and  many  neutral  states  have  adopted  regulations 
whereby  a  belligerent  vessel  is  not  allowed  to  leave 
their  ports  within  twenty-four  hours  after  the  de- 
parture of  another  belligerent  vessel  from  the  same 
port. 

But  though  captures  may  not  be  made  within  Keatrai  states 
neutral  jurisdiction,  yet,  being  made  outside,  and  SSJ^^oep^ 

*  Bynkerehoek,  Qo.  Jar.  Pab.,  lib.  I.,  c  viiL ;  v%d%  Jefferson 
Correspondence,  vol  IIL,  page  243  et  aeq. 
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toree  brought  brought  into  neutral  ports,  no  power  of  restitotiaii 

^rts  by^beiu-  or  release  exists  on  the  part  of  the  neutral,  except 

gerents.         where  some  treaty  intervenes,  or  the  captnre  has 

been  made  in  violation  of  its  own  neutrality  kws 

and  regulations. 

Formerly  captors  were  not  allowed  to  carry  thes 
prizes  into  neutral  ports ;  now,  however,  the  custom 
and  practice  of  nations  is  altogether  otherwise,  and 
it  is  the  invariable  opinion,  even  of  such  as  are  most 
jealous  of  neutral  rights  and  privileges,  that  a  neu- 
tral state  has  no  power  to  interfere  with  prises 
brought  into  her  ports,  with  the  exception  specified. 

In  a  great  number  of  instances,  however,  trea^ 
stipulations  have  intervened,  and  changed  the  mk 
of  non-interference. 

As  early  as  the  year  1406  such  a  treaty  was 
made  between  Henry  IV.  and  the  Duke  of  Bm- 
gundy.        • 

The  United  States  government  has  a  treaty  stip 
ulation,  modifying  the  rule  of  non-interference,  so 
far  only  as  to  prohibit  the  sale  of  prizes  taken  by 
belligerents  at  war  with  either  party  in  their  ports^ 
with  France,  in  1778 ;  and  again  in  1800,  a  treaty 
between  the  United  States  and  the  United  Prov- 
inces, made  in  1782,  allows  to  each  party  the  right 
to  sell  any  prizes  brought  by  it  into  the  ports  of 
the  other. 

No  treaty  stipulation  upon  the  subject  existe  b& 
tween  the  United  Siates  and  Great  Britain. 


.  THS  CASE  OF  THE  TKEST,  849 

THE  CASE  OF  THE  "TRENT." 

Since  the  publication  of  the  first  edition  of  this 
wort,  a  case  of  historic  interest  and  importance  has 
arisen,  growing  out  of  the  civil  war  in  the  United 
States,  connected  with  the  subject  of  the  foregoing 
chapter,  which  demands  something  more  than  a 
cursory  notice,  for  it  involves  a  virtual  abandon- 
meiit  by  Great  Britain,  of  certain  belligerent  rights, 
as  against  neutral  conmierce,  always  theretofore  per- 
tinaciously asserted  and  maintained  by  that  nation, 
and  the  consequent  vindication  of  the  position  hith- 
erto assumed  by  the  United  States  government,  in 
the  negation  of  such  asserted  rights. 

On  the  8th  of  November,  1861,  the  United  States 
war  steamer  San  Jacinto  overhauled  the  British 
merchant  steamer  Trent^  in  the  Bahama  Channel, 
pursuing  a  voyage  from  Havana  to  Southampton, 
England,  via  St.  Thomas.  In  the  legitimate  exer- 
cise of  the  belligerent  right  of  search,  the  merchant 
steamer  was  brought  to,  and  upon  being  boarded, 
a  demand  was  made  for  the  exhibition  of  her  papers 
and  passenger  list,  to  the  boarding  officers.  This 
demand  was  resisted,  and  it  became  necessary  to 
resort  to  force  to  accomplish  the  search. 

On  board  the  vessel  were  found  two  persons, 
named  Mason  and  Slidell,  with  their  clerks  or  sec- 
retaries. These  two  persons  were  citizens  of  the 
United  States — for  many  years  they  had  been  sena- 
tors in  the  Congress  of  the  nation,  and  had  been 
pampered  with  places  of  honor,  and  tinist,  and 
power,  and  emolument,  in  their  country's  service. 
They  had  become  conspirators,  rebels,  and  traitors 
against  that  countiy  to  which  they  owed  so  deep  a 
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debt  of  love,  and  honor,  and  gratitude.  They  were 
leaders  in  that  vile  revolt,  whose  gigantic  enormity 
of  wickedness  finds  no  parallel  in  the  world's  hist(»y' 

Availing  of  the  fit  opportunity  of  darkness  and 
storm,  they  had  evaded  the  blockade  of  the  port  of 
Charleston,  and  were  on  their  way,  in  the  capacity 
of  ambassadors,  armed  with  dispatches  from  their 
insurgent  chiefs,  the  one  to  England,  and  the  other 
to  France,  and  clothed  with  the  mission  of  enlisting 
the  sympathy  and  aid  of  those  nations,  in  their  un- 
holy effort  to  extinguish  republican  liberty  in  the 
United  States. 

The  character  of  these  persons,  the  nature  of  their 
mission,  and  their  clandestine  departure  from  their 
coimtry,  were  well  known  to  the  master  and  all  on 
board  the  merchant  vessel,  who  had  aided  in  their 
escape,  and  endeavored  to  conceal  their  persona 
The  commander  of  the  San  Jacvnio^  notwithstanding 
their  protest  and  resistance,  caused  these  persona, 
with  their  secretaries,  to  be  removed  from  the  T^reidy 
and  taken  on  board  his  ship,  in  which  they  were 
conveyed  to  the  United  States,  where,  upon  their 
arrival,  they  were  confined  as  prisoners  of  state. 

In  his  report  of  their  captui-e,  addressed  to  the 
secretary  of  the  navy  of  the  United  States,  on  the 
16th  of  the  month,  he  says :  "  It  was  my  determina* 
tion  to  have  taken  possession  of  the  Trerd^  and  sent 
her  to  Key  West  as  a  prize,  for  resisting  the  search, 
and  carrying  these  passengers,  whose  character  and 
objects  were  well  known  to  the  captain ;  but  the 
reduced  number  of  my  oflBicers  and  crew,  and  the 
large  number  of  passengers  on  board,  bound  to 
Europe,  who  would  l)e  put  to  great  inconvenience, 
decided  me  to  allow  them  to  proceed." 
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There  can  be  no  doubt  that,  had  he  pursued  his 
first  intent,  by  the  law  of  nations,  as  well  estab- 
lislxed,  both  in  Great  Britain  and  the  United  States,^ 
tlie  vessel  must  have  been  condemned  as  lawful 
prize,  by  reason  of  her  resistance  to  the  search 
of  the  belligerent  cruiser — and,  guided  alone  by  that 
la^w  as  laid  down  by  the  courts  of  England,  her  con- 
demnation would  have  been  quite  as  certain,  by 
reason  of  her  voluntary  employment  in  the  carrying 
of  these  rebel  emiasaries  and  their  dispatches. 

In  the  light  of  subsequent  events,  however,  it 
may  well  be  doubted,  whether  that  law  would  have 
been  allowed  its  legitimate  operation,  without  the 
armed  protest  of  that  power  in  whose  jurisprudence 
it  w^as  established,  and  whose  flag  had  been  dese- 
crated by  the  infamous  service  in  which  the  vessel 
had  been  employed. 

The  secretary  of  the  navy  of  the  United  States, 
in  a  brief  note,  addressed  to  the  commander  of  the 
San  Jacinto^  on  the  30th  of  November  following, 
congi'atulated  him  "  on  the  great  public  service  he 
had  rendered  in  the  capture  of  the  rebel  commis- 
sioners," and  while  refraining  from  the  expression  of 
"  an  opinion  on  the  course  pursued  in  omitting  to 
captm-e  the  vessel  which  had  these  public  enemies 
on  board,"  nevertheless  declares  "  that  the  forbear- 
ance exercised  in  this  instance,  must  not  be  permit- 
ted to  constitute  a  precedent  hereafter,  for  infrac- 
tions of  neutral  obligations." 

Immediately  after  ii^formation  of  the  arrest  of 
these  malefactors  was  received  at  Washington,  the 
secretary  of  state  addressed  a  brief  note  to  the 

'  The  Afaria,^  1  Rob.,  368.     I%e  Antelcpe,  10  Wheat,  119. 


852  THE  0A8B  OF  THE  TBKRT.    ^ 

American  minister  at  tlie  Court  of  St.  James,  statmg 
the  facts  of  the  arrest,  that  it  was  made  without 
special  instructions  from  the  government,  and  ex- 
pressing a  hope  that  "  the  British  govemmeat 
would  consider  the  subject  in  a  friendly  temper." 

On  the  30th  of  November,  Earl  RusseU  addressed 
a  note  to  Her  Britannic  Majesty's  minister  at  Wadi- 
ington.  Lord  Lyons,  reciting  a  garbled  and  untrath- 
ftil  version  of  the  case,  which  had  been  given  by 
the  officers  of  the  Trent^  in  requital  for  the  generous 
forbearance  extended  toward  them,  and  proceeding 
as  follows : 

"It  appears  that  certain" individuals  have  been 
forcibly  taken  from  on  board  a  British  vessel,  the 
ship  of  a  neutral  power,  wMle  euch  vesad  was  pur- 
suing a  lawful  and  iiifwcent  voyage — an  act  of  vio- 
lence  which  was  an  affront  to  the  British  flag,  and 
a  violation  of  international  law" — ^and  concluding 
with  a  demand,  couched  in  the  declaration,  that  the 
"  liberatibn  of  the  four  gentlemen  named,  and  their 
delivery  to  your  lordship,  together  with  a  suitable 
apology  for  the  aggression,"  could  alone  satisfy  tiie 
British  nation. 

Before  proceeding  to  relate  the  result  of  this 
demand,  and  the  motives  which  led  to  that  result, 
it  may  be  well  to  consider  the  character  of  the 
demand  itself,  and  how  far  it  was  warranted  by  an 
infraction  of  international  law, — ^upon  which  it  is 
ostensibly  based, — as  that  law  has  been  established 
and  administered  by  British  authority  and  prece- 
dent. 

It  must  be  remembered,  in  the  outset,  that  the 
slaveholders'  insurrection  against^ the  government 
of  the  United  States,  so  far  as  Great  Britain  was 
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concerned,  early  assumed  the  character  of  a  war,  in 
which  the  contending  parties  were  vested  with  the 
like  authorities  and  rights  of  belligerents,  as  if  the 
contest  were  waged  between  independent  nations. 

This  was  recognized  and  declared,  after  elaborate 
parliamentary  debate,  by  the  terms  of  Her  Majesty's 
proclamation  of  neutrality. 

Although  it  was  conceded  at  the  time/  that  this 
recognition  might  be  sustained  by  precedent,  it 
was,  nevertheless,  sufficiently  obvious  to  any  un- 
prejudiced mind,  that  a  generous  nation,  uninflu- 
enced by  those  ignoble  and  selfish  motives  which 
would  seek  the.  overthrow  of  a  government  in 
which  human  liberty  has  reached  a  higher  develop- 
ment than  the  world  has  yet  seen,  because  that 
liberty  grows  out  of  a  written  constitution  which 
asserts  the  capacity  of  man  for  self-government,  and 
is  not  based  upon  the  divine  right  of  kings  and 
lords  to  govern  the  people — a  nation  actuated 
solely  by  the  higher,  and  purer,  and  nobler  motive 
of  promoting  the  cause  of  human  liberty,  wherever 
established,  and  however  maintained,  might  prop- 
erly and  justly  have  declared  that  the  existing 
precedents  furnished  no  imperative  rule  of  action 
for  the  case  of  an  insurgent  people,  in  revolt,  for  the 
avowed  purpose  of  conquering- the  liberty  of  estab- 
lishing the  perpetual  bondage  of  a  portion  of  the 
human  race.  Yet  the  British  nation  saw  fit  to 
place  itself  upon  other  ground,  and  under  the 
transparent  shelter  of  controlling  precedent,  pub- 
lished her  recognition  of  the  belligerent  statue  and 
rights  of  the  slaveholding  insurgents,  as  well  as 

*  Vide  ante,  p.  13. 
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that  of  the  nation  against  which   they  w«e  in 
rebellion. 

This  is  important,  for  the  reasons  solely,  that  tlk* 
act  of  the  commander  of  the  San  Jacinto^  for  whici 
reparation  was  demanded  by  Great  Britain,  is  df 
fensible  only  as  the  exercise  of  a  lawful  belligereL* 
right. 

The.  right  of  public  vessels  of  a  belligerent  nation 
to  arrest  upon  the  high  seas,  and  search  all  mer 
chant  vessels  of  a  neutral  power,  for  the  purpose  of 
ascertaining  if  they  are,  in  any  manner,  emploTe] 
in  the  service  of  the  adverse  belligerent,  is  a  rigk 
which  has  never  been  denied  or  questioned  by  m 
authority  among  nations. 

The  employment  of  a  neutral  merchant  vessel  in 
the  service  of  a  belligerent  power,  by  the  law  of 
nations,  subjects  her  to  the  penalty  of  confiscation, 
if  captured  by  the  public  vessel  of  the  adverse  ^ 
ligerent,  while  engaged  in  that  service. 

By  the  law  of  nations,  as  asserted  by  the  Briti^li 
elementary  writei'S,  and  as  laid  down  and  admini^- 
tered  by  her  courts,  the  carrying  of  ambassadoR. 
dispatches,  or  military  persons  of  a  belligerent^  V 
a  merchant  vessel  of  a  neutral  power,  is  such  an 
employment  as  subjects  the  vessel,  if  captuml  in 
the  service,  by  the  public  ship  of  the  adverse  W 
ligerent,  to  the  like  penalties,  as  if  engaged  in  tie  | 
carrying  of  contraband  of  war,  for  the  service  ot 
the  enemy. 

"The  belligerent  may  stop  the  ambassador  of  tk 
enemy  on  his  passage,"^  says  Sir  William  Scott,  the 
great  British  oracle  of  public  law.     And  agaic,  i^ 

*  Tkfi  Atalanta,  6  Rob.,  440. 
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says :  "  It  seems  to  me,  cnhpHnoiplej  to  he  hut  rear 
sonable,  that  whenever  it  is  of  sufficient  importance 
to  the  enemy,  that  sv^ch persons  should  he  sent  out 
on  ihsputUc.  service^  at  theputlic  ^xpense^  it  should 
afford  equal  ground  of  forfeiture  against  the  vessel 
that  may  be  let  out  for  a  purpose  so  intimately  con- 
nected with  hostile  operations."^ 

The  numerous  decisions,  as  well  hy  the  British 
courts  of  admiralty,  as  by  the  Lords,  establishing 
this  doctrine,  as  also  the  doctrine  that  the  convey- 
ance of  hostile  dispatches  justly  subjects  the  offend- 
ing ship  to  confiscation,  were  cited  in  the  first 
edition  of  this  work* 

It  should  be  borne  in  mind  that  there  was  no 
pretence  of  the  practice  of  an  imposition  upon  the 
neutral  vessel,  the  Trent^  by  the  smuggling  or  con- 
cealing the  rebel  emissaries  on  board  of  her,  upon 
her  voyage  between  neutral  ports.  Their  character 
and  mission  were  alike  notorious ;  and  the  service 
was  undertaken  with  the  fall  knowledge  that  it  was 
a  service  in  behalf  of  the  insurgents  in  the  United 
States,  recognized  as  belligerents  by  Great  Britain, 
and  it  was  boldly  entered  upon  as  such  service. 

From  the  notorious  character  of  the  emissaries, 
it  was  well  known  that  their  dispatches  from  those 
who  sent  them  (their  letters  of  authority  being 
dispatches  of  the  highest  character),  must  neces- 
sarily have  been  borne  with  them,  and,  of  course, 
not  deposited  in  the  mail  bags  of  the  packet. 

The  case,  therefore,  does  not  come  within  the  ex- 
ception suggested  by  Mr.  PhUlimore,  in  his  able 
treatise  on  international  law,  nor  can  it  be  regarded 

'  The  Orozemhoy  6  Rob.,  434.  •  Vide  p. w 
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as  coming  within  the  principle  urged  by  tie  gusth 
celebrated  French  writer  upon  the  rights  of  nentral 
nations,  Hautefeuille,  in  combating  the  extreme 
doctrine  upon  this  subject  of  "  the  official  oi^an  of 
the  English  admiralty/' 

"The  advocate  of  Her  Britannic  Majesty,  in  the 
office  of  admiralty,"  Mr.  Phillimore  says,  "  with  i^ 
spect  to  such  a  case  as  might  exempt  the  carrier  ff 
dispatches  from  the  usual  penalty,  it  is  to  be  oK 
served,  that,  where  the  commencement  of  a  voyoft 
is  in  a  neutral  country^  and  is  to  terminate  in  a 
neutral port^  or  at  a  port  to  which,  though  not  neu- 
tral, an  open  trade  is  allowed,  in  such  a  case  there 
is  less  to  excit«  the  vigilance  of  the  master,  aD<i 
therefore  it  may  be  proper  to  make  some  ajajOWajsci 
for  any  imposition  that  may  be  practiced  vpon 
himr' 

And  Hautefeuille  says : 

"A  packet-boat,  charged  with  a  postal  service, 
receives  all  the  letters,  all  the  dispatches  which  are 
committed  to  it  by  the  postroffice^  without  exception 
— ^it  is  not  thus  acting  for  a  special  case — ^is  not  id 
the  service  of  the  belligerent  state,  and  simply  dif^ 
charges  the  mission  intrusted  to  it  in  peace  as  well 
as  in  war.  If,  amxmg  the  letters  with  whdch  it  is 
thiis  freighted,  there  be  found  dispatches  of  war, 
whatever  may  be  their  importance,  the  vessel  has 
failed  in  none  of  the  duties  of  neutrality,  has  com- 
mitted no  act  of  war,  has  not  become  denational- 
ized, since  she  has  simply  performed  the  eonmiiii- 
sion  intrusted  to  her  by  her  own  government,  a 
neutral  government,  and  a  commission  compatible 

'  8  Phill.,  871. 
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^virith  the  duties  of  neutrality.  Moreover,  it  can  be 
affirmed  that  she  has  committed  no  act  of  contraband 
of  war."  ^ 

And  again,  he  says :  "  The'  opinion  of  Sir  Wil- 
liam Scott  can  have  no  weight  in  my  eyes.     As  the 
official  organ  of  the  English   admiralty,  he  was 
bound  to  sustain  the  doctrines  of  his  country.    He 
has  clothed  them  with  all  the  prestige  of  his  learn- 
ing and  his  talent.     But  if  we  adopt  his  system, 
all   correspondence  would   become    impossible  in 
time   of  war,  between  neutrals   and  belligerents, 
and  even  very  difficult  between  nations  remain- 
ing loyal  spectators  of  the  struggle,  except  through 
the.  intervention  of  the  belligerent  that  is  most 
powerful  on  the  sea."    "No  neutral  ship  would 
consent  to  take  charge  of  the  postal  service,  in  the 
fear  that  a  suspected  letter  should  be  found  among 
the  dispatches,  and  thus  compromise   her  safety. 
Consequently,  the  belligerent  that  was  the  most 
powerful,  would  alone  become  charged  with  the 
miaritime  correspondence  of  the  world,  and  it  is  easy 
to  comprehend  the  advantage  it  might  draw  from 
the  monopoly."* 

Kegarding  the  employment  in  which  the  li^ent 
was  engaged,  solely  in  the  light  of  British  author- 
ity, to  be  characterized  in  conformity  with  British 
precedent,  maintained  by  that  government  in  the 
plenitude  of  her  belligerent  power,  against  the  pro- 
tests of  all  neutral  nations,  one  may  not  readily 
reconcile  the  assertion,  that  the  obnoxious  individ- 
uals were  "  taken  from  on  board  a  British  vessel, 

'  Droit  des  Natums  NeutreSy  465. 

*  Hautefeuille,  Droit  des  Nationt  Centres,  466,  468. 
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the  ship  of  a  neutral  power,  While  bitch  tebsel 

WAS   PXrRSTJTNG  A   LAWFUL   AND  TSJ^OOENT  VOTAOE," 

with  that  high-toned  integrity  which  should  ever 
pervade  the  pnblic  declarations  of  those  who  aw 
intrusted  with  a  nation's  destiny,  and  which  btt 
been  not  unfi-equently  paraded  as  the  pecnlkr 
attribute  of  the  British  statesman. 

For  what  particular  cause,  or  on  what  specific 
ground,  the  removal  of  the  emissaries  of  the  insim 
rectionists  from  on  board  the  li'enty  by  the  cmr 
mander  of  the  San  Jacinto j  was  regarded  as  a  virffr 
tion  of  international  law,  Earl  Russell  does  not  ven- 
ture to  state  in  his  note  to  Lord  Lyons. 

But  the  world  is  not  left  in  ignorance  of  the  t&I 
and  sole  cause  of  complaint,  and  that  cause  suffi- 
ciently accounts  for  this  singular  reticence  of  the 
British  minister. 

Publicity  has  been  given  to  the  professional 
opinion  of  the  law  officers  of  the  British  Crown, 
and  the  action  of  the  government  is  known  to  kve 
been  based  upon  that  opinion. 

Had  Earl  EusseU  expressed  the  precise  gronnd 
of  complaint  of  the  removal  of  the  rebels  from  tlw 
British  vessel,  as  an  infraction  of  international  law, 
as  the  same  is  embraced  in  the  opinion  of  the  law 
officers,  the  world  would  have  read  in  amazement^ 
substantially  as  follows : 

"  We  do  not  complain  that  a  public  armed  v» 
sel  of  the  United  States  subjected  a  British  ma3 
steamer  to  visitation  and  search  upon  the  h^ 
seas; 

"  We  do  not  contend  that  the  British  mail  steams 
was  not  lawfully  subject  to  capture  and  confiscation, 
for  resisting  the  exercise  of  this  belligerent  right; 
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**  We  do  not  contend  that  the  British  mail  steamer, 
although  upon  a  voyage  between  neutral  ports,  was 
not  lawfully  subject  to  capture  and  confiscation  by 
a  cruiser  of  the  United  States,  for  being  employed 
in  carrying  the  ambassadors  of  the  adverse  belliger- 
ent of  that  nation,  with  their  hostile  dispatches, 
with  ftill  knowledge  of  their  character  and  mission, 
and.  that  they  must  have  been  the  bearers  of  such 
dispatches: 

"But  we  do  complain  that  the  commander  of 
tlxe  ship  of  war  of  the  United  States  did  not  make 
capture  of  the  British  mail  steamer,  place  a  prize 
crew  on  board,  and  carry  her,  with  her  cargo,  into  a 
port  of  the  United  States,  for  adjudication  in  her 
courts  as  lawful  prize  of  war,  leaving  her  numerous 
passengers  to  find  their  way  to  their  homes  as  best 
they  might,  and  to  find  their  damages  for  detention 
and  delay,  against  the  owners  of  the  British  mail 
steamer,  as  best  they  could; 

"And  we  do  complain  that,  instead  of  the  exer- 
cise of  this  generous  and  merciful  forbearance,  by 
the  commander  of  the  San  Jacinto^  he  contented 
himself  vrith  the  simple  removal  of  the  hostile  am- 
bassadors, with  their  hostile  dispatches,  from  the 
oflfending  vessel  (they  not  being  apparently  officers 
in  the  naval  or  military  service  of  the  enemy),  thus 
usurping  the  authority  vested  in  the  prize  courts  of 
the  United  States,  and  substituting  the  adjiuiication 
of  a  naval  officer  for  that  of  a  judge  of  his  country, 
vested  with  the  power  of  administering  international 
law." 

In  such  terms  must  have  been  conveyed  the  ex- 
pression of  what  is  perfectly  known  to  have  been 
the  true  ground  upon  which  the  British  cabinet 
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saw  fit  to  regard  the  act  in  question  as  an  infraction 
of  international  law.  It  will  be  conceded  that  it 
was  wise  to  be  silent. 

But  how  stands  British  authority  and  Briti^ 
precedent  upon  this  question  of  the  right  of  removal 
of  hostile  ambassadors  and  dispatches  from  a  ne1^ 
tral  vessel,  by  a  public  belligerent  cruiser,  the  sule 
ground  of  British  complaint  of  the  act  of  the  com- 
mander of  the  Sa/n  Jacinto^  as  a  violation  of  inter- 
national law  ? 

During  the  war  between  Great  Britain  and  her 
colonies,  afterward  the  United  States,  the  colonial 
government  dispatched  as  ambassadors  to  Holland 
then  a  neutral  power,  Henr}^  Laurens,  a  formta* 
President  in  the  Congress  of  the  country,  vested 
with  power  to  secure  from  that  power  a  recognition 
of  the  united  colonies  as  an  independent  nation— 
to  conclude  a  treaty,  and  to  negotiate  a  loan.  In 
1Y80  he  left  Charleston,  on  board  the  brigantine 
Adriana^  bound  to  Martinique.  From  thence  he 
took  passage  in  a  Dutch  packet,  the  Mercui^^  for 
Holland,  and  thus,  was  on  board  a  neutral  vesel 
sailing  between  neutral  ports. 

When  three  days  out  from  Martinique,  the  Mer- 
cwry  was  overhauled  by  the  British  frigate  Veetal 
Mr.  Laurens,  with  his  secretary,  were  forcibly  re- 
moved from  on  board  the  Mercui*y ;  his  papers 
were  seized ;  they  were  taken  in  the  Vested  to  St 
Johns,  Newfoundland,  and  thence,  by  an  order  of 
the  British  admiralty,  he,  with  his  secretary,  were 
taken  to  England,  and  he  was  committed,  as  a  pris- 
oner, to  the  Tower  of  London,  on  a  charge  of  high 
treason.  The  British  I'everse  at  Yorktown  soon 
changed  the  character  of  his  confinement  to  that  of 
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a  prisoner  of  war,  and  he  was,  not  long  thereafter, 
released,  in  exchange  for  Lieutenant-general  Lord 
Cornwallis.^ 

WTiere  is  the  failure  of  analogy,  in  any  single 
point,  between  this  remarkable  British  precedent 
and  the  case  under  consideration  ? 

During  the  period  which  succeeded  the  recogni- 
tion by  Great  Britain  of  the  independence  of  the 
United  States,  and  the  declaration  of  war  of  1812, 
between  those  nations,  the  diplomatic  correspond- 
ence between  the  two  governments  is  mainly  de- 
voted to  the  persistent  assertion  and  maintenance 
of  this  alleged  belligerent  right  of  the  cruisers  of 
Great  Britain,  of  arresting  neutral  vessels  upon  the 
high  seas,  and  upon  the  mere  sic  voh^  sic  jubeo  of 
the  naval  commander,  removing  therefrom  any  per- 
son therein  claimed  to  be  a  British  subject,  and  the 
constant  denial  of,  and  protest  against,  such  assert- 
ed right,  on  the  part  of  the  government  of  the 
United  States, 

Numberless  were  the  victims  of  this  asserted 
belligerent  right.  Two  nephews  of  Washington, 
as  stated  by  Mr.  Jefferson,  on  their  return  from 
Eui'ope,  were  forcibly  removed  from  the  protection 
of  the  flag  of  the  United  States,  and  compelled  to 
the  service  of  seamen,  under  the  discipline  of  a 
British  man-of  wai\  During  the  discussion  of  the 
subject  on  the  floor  of  the  British  House  of  Com- 
mons, Lord  Castlereagh  conceded  that  a  govern- 
ment investigation  had  disclosed  the  fact  that  in 
the  British  fleet  there  were  three  thousand  five 


'  Vide  Bparks*  Diplomatic  Corrrespondence  of  the  Revolution, 
vol.  2,  p.  461. 
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hundred  men  claiming  to  Be  impr^ed  AmericanN 
And,  it  is  said,  that  six  thousand  of  such  cases  wt  rv 
recorded  in  the  state  department  of  the  Unh. 
States.  Six  thousand  times,  as  it  has  been  tm:) 
said,  "  American  citizens,  without  any  form  of  kw. 
at  the  mere  mandate  of  a  navy  officer,  who,  for  tkt 
moment,  acted  as  a  judicial  tribunal,  Were  draggni 
away  from  the  protection  of  the  American  flag,  am] 
the  deck  which  should  have  been  to  them  a  sacrd 
altar." 

For  the  avowed  purpose  of  asserting  a  muaicipi 
claim  to  personal  service,  the  belligerent  right  of 
search  was  invoked,  and  six  thousand  times  the 
quarter-deck  of  British  cruisers  became  "  a  floating 
judgment-8eat,"  upon  which  were  sacrificed  the  dear- 
est rights  of  American  citizens.  And  how  shall  k 
compared  the  municipal  claim  of  Great  Britain  to 
the  personal  service  of  her  subjects  as  seamen  \t 
her  navy,  upon  which  alone  the  exercise  of  this 
right  was  sought  to  be  vindicated,  to  the  municipal 
claim  of  the  United  States  to  the  persons  of  these 
her  rebel  citizens  and  traitors,  that  they  might  he 
visited  with  the  just  pimishment  of  treason,  sni 
thereby  be  made  to  serve  as  an  example  and  a  warn- 
ing to  coming  generations ! 

Although  the  war  of  1812,  between  Great  Britain 
and  the  United  States,  was  mainly  incited  by  the 
persistent  exercise  of  this  asserted  right  by  tif 
British  government,  it  was  not  renounced  by  that 
power,  at  the  treaty  of  peace  concluded  at  Ghent 
and  the  negotiations  which  from  time  to  time  have 
been  set  on  foot  by  the  United  States  govemnae^^' 
during  the  administration  of  each  succeeding  Pr^^^* 
dent,  with  the  express  purpose  of  procuring  fr<^® 
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Oxeat  Britain  a  renunciation  of  this  asserted  claim  ^ 
of  right,  have  all  been  unavailing. 

No  recorded  act  of  Great  Britain,  since  her  exist- 
ence as  a  belligerent  power,  until  the  30th  of  No- 
vember, 1861,  the  date  of  the  demand  upon  the 
TJnited  States  government,  contained  in  the  note 
of  the  British  Premier  to  Lord  Lyons,  can  be  con*, 
strued  into  a  renunciation  of  what  the  Prince  Re- 
gent (afterward   George   IV.)  proclaimed  at  the 
palace  of  Westminster,  in  1§18,  as  the  "  undottbtbd, 
and  HTEHBBTO  XTKDiBPUTED  right  of  searching  mer- 
chant veesds  in  time  of  war,  and  the  impressment 
of  British  seamen  when  found  ^wrem^ 

Having  thus  considered  the  character  of  the  de- 
mand made  by  Great  Britain  upon  the  United 
States,  for  the  surrender  to  the  former  power,  of  the 
traitorous  citizens  of  the  latter,  taken  by  an  Ameri- 
can cruiser  from  on  board  a  British  merchant  vep- 
sel,  employed  to  carry  them  upon  their  traitorous 
mission,  j,nd  having  seen  how  utterly  unwarranted 
was  that  demand,  by  reason  of  any  violation  of  in- 
ternational law,  in  their  capture  and  removal,  as 
that  law  has  been  established  and  administered  by 
British  authority  and  British  precedent,  it  may  be 
safely  left  to  the  judgment  of  impartial  history  to 
detenmne,  whether,  under  all  the  circumstances, 
such  a  demand  was  altogether  fit  to  be  made ;  and 
whether,  that  nice  sense  of  national  honor,  which  is 
the  basis  of  public  security,  and  which  compre- 
hends as  well  the  integrity  that  will  not  offer,  as 
the  spirit  that  will  not  submit  to  an  injury,  did  not 
imperatively  forbid  it. 

That  such  a  demand  made  upon  Great  Britain 
wJiile  a  belligerent,  by  a  neutral  nation,  would  have 
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been  met  by  instant  rejection,  and  its  enforoemest 
by  armed  resistance  to  the  end,  no  one  can  doubt 
who  is  at  all  familiar  with  the  daiiDS  hitiieno 
asserted  and  maintained  by  that  power.  It  wis 
probably  the  conviction  that  such,  under  the  Ufa 
drcumstances,  would  have  been  her  own  acdon, 
which  led  to  the  conclusion  that  it  would  be  tl» 
course  pursued  by  the  United  States,  for  the  de^ 
mand  was  immediately  followed  by  gig»iiic  war- 
like preparations  and  expenditures  on  the  part  of 
Great  Britain,  in  the  avowed  anticipation  of  hostili- 
ties between  that  country  and  the  United  Stat€& 

But,  for  such  cause,  this  was  not  to  be.  Far 
otherwise,  and  in  manner  more  noble  than  by  a& 
appeal  to  arms,  was  the  honor  of  the  latter  nation 
triumphantly  vindicated. 

On  the  27th  of  December,  shortly  after  the  Britid 
demand  was  communicated  by  Lord  Lyons  to  the 
American  government,  her  secretary  of  state  ad- 
dressed his  reply  to  the  British  mini§iter. ,  In  thtt 
paper,  Mr.  Seward,  at  great  length,  and  with  the 
dignified  and  masterly  manner  which  characterizes 
all  the  productions  of  that  distinguished  statesnum, 
analyzes  the  principles  of  international  law  which 
are  involved  in  the  case,  and  shows  that  an  adher- 
ence to  those  principles  for  which  the  government 
of  the  United  States,  as  a  neutral  power,  has  con- 
tended against  Great  Britain,  as  a  belligerent,  sinee 
her  independent  existence,  imperatively  requires  a 
compliance  with  the  demand  which  Great  Britain 
saw  fit  to  make.  And  in  view  of  the  opportunity 
which  the  case  aflfbrded,  for  the  assertion  of  those 
principles  in  such  manner  as  could  not  fitil  to  estab- 
lish a  precedent,  of  a  character  so  memorable  and 
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decisive  as  to  be  binding,  in  the  eyes  of  the  world, 
upon  the  future  action  of  Great  Britain,  the  distin- 
guished secretary  might  well  say,  in  closing  his 
response,  "The  fonr  persons  in  question  will  be 
oheerfuUy  liberated." 

It  did  not,  of  course,  comport  with  the  character 
of  a  public  document  of  the  nature  of  a  diplomatic 
note,  to  enter  upon  a  detailed  exposition  of  the  his- 
tory of  the  prolonged  contest  by  the  United  States, 
for  the  supremacy  of  those  principles  of  public  law 
which  this  demand  by  Great  Britain  at  length  pre- 
sented the  happy  opportunity  to  consummate.    That 
task  remained  to  be  performed.     On  the  6th  of 
January,  1862,  the  President  of  the  X^nited  States 
transmitted  to  the  Senate  a  message,  .relative  to  the 
recent  removal  of  certain  citizens  of  the  United 
States  from  the  British  mail  steamer  2}*ent,  by  order 
of  Captain  Wilkes,  in   command   of  the  United 
States  war  steamer  iSan  Jhcinto.     On  a  motion  to 
refer  that  message  to  the   committee   on   foreign 
affairs,  Mr.  Sumner,  the  chairman  of  that  committee, 
addressed  the  Senate  upon  the  subject,  in  a  speech 
which  will  be  preserved  with  the  juridical  learning 
of  the  age,  as  one  of  its  noblest  monuments. 

In  that  speech,  the  distinguished  senator  from 
Massachusetts  (of  whom  it  may  be  as  truly  said  as 
of  him  to  whom  the  praise  was  first  accorded,  ^^fnmH&iiu 
ifepr  quod  tetigit  non  omaviC^^  fairly  and  nobly 
completes  and  rounds  off  the  labor,  which  had  been 
left,  "  in  outline  rough  and  bold,"  by  the  secretary 
of  state. 

The  senator  premises,  that,  *'If  this  transaction 
be  regarded  exclusively  in  the  light  of  British 
precedents — ^if  we  follow  the  seeming  authority  of 
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the  British  admiralty,  speaking  by  its  greateBt 
voice;  and  especially  if  we  accept  the  oft-repeated 
example  of  British  cruisers,  upheld  by  the  Brit^ 
government,  against  the  oft-repeat^  protests  of  the 
United  States,  we  shall  not  find  it  difficult  to  via- 
dicate  it.  The  act  becomes  questionable,  only  when 
brought  to  the  touchstone  of  those  liberal  principles, 
which,  from  the  earliest  time,  the  American  govern- 
ment has  openly  avowed  and  sought  to  advance, 
and  which  other  European  nations  have  accepted, 
with  regard  to  the  sea.  Indeed,  Great  Britain  can- 
not complain,  except  by  now  adopting  those  identi- 
cal principles,  and  should  we  undertake  to  vindicate 
the  act,  it  can  only  be  done  by  their  repudiation." 
And  again : 

"  A  question  of  international  law  should  not  be 
presented  on  any  mere  argumentiim  ad  hammem. 
It  would  be  of  little  value  to  show  that  Captain 
Wilkes  was  sustained  by  British  authority,  if  he 
were  condemned  by  international  law,  as  interpret- 
ed by  his  own  country.  It  belongs  to  us,  now— 
nay,  let  it  be  our  pride,  at  any  cost  of  individual 
prepossessions  or  transitory  prejudices,  to  uphdd 
that  law  in  all  its  force,  as  it  was  often  declared  by 
the  best  men  in  our  history,  and  illustrated  by  na- 
tional acts ;  and  let  us  seize  the  present  occasion  to 
^nlecrate  its  positive  and  unequivocal  recognition. 

"  In  exchange  for  the  prisoners  set  free,  we  reoi^ 
from  Great  Britain  a  practical  assent,  too  long  de- 
ferred, to  a  principle  early  propounded  by  our  coun- 
try, and  standing  forth  on  every  page  of  her  history. 

"  The  same  voice  which  asks  for  their  liberation,  re- 
nounces, in  the  same  breath,  an  odious  pretension,  &r 
whole  generations  the  scourge  of  peaceful  commerca" 


Vv 
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The  Senator  then  proceeds  to  consider  the  several 
gi-ounds  upon  which  the  lawfulness  of  the  removal 
of  the  rebel  emissaries,  on  the  capture  of  the  vessel 
Tv^liich  was  carrying  them,  might  be  predicated,  and 
sliows  that — 

1.  By  the  public  law,  as  uniformly  asserted  and 
maintained  by  the  United  States,  the  seizure  and 
removal  of  the  persons  of  the  rebels,  without  taking 
tlie  ship  into  port,  was  unlawful — masmuch  aa  a 
7Ui/val  officer  is  not  entitled  to  substitute  himself  for 
a,  judicial  t/nbwruiL. 

2.  By  the  public  law,  as  asserted  and  maintained 
by  the  United  States,  the  neutral  vessel  was  not 
liable  to  capture,  and  could  not  have  been  lawfully 
condemned,  if  taken  into  port,  for  the  offence  of 
carrying  the  rebel  emissaries,  inob^iv/ck  as  newt/rdl 
ships  are  free  to  carry  aU  persons^  not  appc^ently  in 
tlie  milita/ry  or  nxwal  service  of  the  enemy. 

3.  By  the  public  law,  as  asserted  and  maintained 
by  the  United  States,  the  neutral  vessel  was  not 
liable  to  seizure  for  carrying  hostile  dispatches,  in- 
asmuch as  such  dispatches  are  not  contraband  of 
war.     And, 

4.  By  the  public  law  as  asserted  and  maintained 
by  the  United  States,  the  Trent  was  not  liable  to 
arrest,  as  the  carrier  of  hostile  dispatches,  inasmuch 
as  she  was  a  neutral  vessel,  sailing,  at  the  time,  be- 
tween neutral  ports. 

And,  first,  as  to  the  unlawfulness  of  the  seizure 
and  removal  of  the  rebel  emissaries,  without  taking 
the  ship  into  port — after  reviewing  the  early  and 
persistent  pretension  and  practice  of  Great  Biitain 
in  opposition  to  the  principle  asserted  and  urged 
by  the  United  States,  the  senator  says: 
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"  Protest,  argument,  negotiation,  correspondenai, 
and  war  itself — unliappily  the  last  resort  of  repub- 
lics as  of  kings — were  all  employed  in  vain  by  the 
United  States  to  procure  a  renunciation  of  this  in- 
tolerable pretension."  "  But,"  he  proceeds,  "  I  do 
not  content  myself  with  asserting  the  persistent 
opposition  of  the  American  government.  It  be- 
longs to  the  argument,  that  I  should  exhibit  this 
opposition  and  the  precise  ground  on  which  it  wa? 
placed — ^being  identical  with  that  now  adopted  by 
Great  Britain — and  here  the  testimony  is  complete.'^ 

lie  then  cites  the  authentic  records  of  his  govern- 
ment: 

During  the  administration  of  Washington,  from 
the  letters  of  Mr.  Jefferson,  his  secretaiy  of  state, 
to  Mr.  Pinckney,  the  American  Minister  at  London, 
of  the  11th  of  June  and  the  12th  of  October,  1792. 

During  the  administration  of  John  Adams,  from 
the  letter  of  Mr.  Pinckney,  his  secretary  of  state,  to 
Rufus  King,  the  American  Minister  at  London,  of 
the  8th  of  June,  1796 ;  and  during  the  same  admin- 
istration, from  the  letter  of  John  Marehal,  then 
secretary  of  state,  afterward  the  venerated  Chirf 
Justice,  to  Rufiis  King,  of  the  20th  of  September, 
1800. 

Duriiig  the  administration  of  Jefferson,  from  the 
productions  of  Mr.  Madison,  his  secretary  of  state, 
for  the  eight  years  of  his  Presidency,  who,  in  his 
instructions  to  Mr.  Monroe,  then  the  American  Min- 
ister at  London,  on  the  5th  of  January,  1804,  ex- 
posed the  tyranny  of  the  British  pretension,  in  these 
emphatic  and  memorable  terms : 

"  Taking  reason  and  justice  for  the  tests  of  this 
practice,  it  is  peouJda/rl/y  indefensible^  heoavM  it 


THE  CASE  OF  THE  TRENT.  869 

deprives  the  dearest  rights  of  persons  of  a  regular 
t/i^icxl^  to  which  the  most  inconsiderable  article  of 
property  captured  on  the  high  seas  is  entitled,  and 
leaves  the  destiny  to  the  will  of  an  officer,  some- 
times cruel,  often  ignorant,  and  generally  interested, 
by  want  of  mariners,  in  his  own  decisions. 

"  Whenever  property  found  in  a  neutral  vessel  is 
supposed  to  be  liable,  on  any  ground,  to  capture 
and  condemnation,  the  rule  in  all  cases  is,  that  the 
question  shall  not  be  decided  by  the  captor,  but  be 
carried  before  a  legal  tribunal,  where  a  regular  trial 
may  be  had,  and  where  the  captor  himself  is  liable 
to  damages  for  an  abuse  of  his  power.  Can  it 
be  reaaonable  then,  or  just,  that  a  belligerent  com- 
mander, who  is  thus  restricted,  and  thus  responsi- 
ble, in  a  case  of  mere  property  of  a  trivial  amount, 
should  be  permitted,  without  recm^ring  to  any  tri- 
bunal whatever^  to  examine  the  crew  of  a  neutral 
vessel^  to  decide  the  important  qiiestion  of  their  respec- 
tive aUegian/^es^  and  to  carry  that  decision  into 
execution  by  forcing  every  individual  he  may  choose, 
into  a  service  abhorrent  to  his  feelings,  cutting  him 
off  from  his  most  tender  connections,  exposing  his 
mind  and  his  person  t(^  the  most  humiliating  disci- 
pline, and  his  life  itself  to  the  greatest  danger? 
Reason,  justice,  and  humanity  unite  in  protesting 
against  so  extravagant  a  proceeding." 

From  year  to  year,  from  1804  to  1812,  negotia- 
tions were  carried  on  between  the  representatives 
of  the  United  States  government  and  British  com- 
missioners, for  the  purpose  of  procuring  a  renun- 
ciation by  Great  Britain  of  this  intolerable  preten- 
sion, by  which,  in  the  language  of  John  Adams,  in 
a  pamphlet  issued  by  him   upon   the   absorbing 

24 
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theme,  in  January,  1809,  "naval  lieutenants  l)e- 
came  judges,  midshipmen,  became  derka,  and  ho&t 
swains,  sheriflb  or  marshals.^' 

"At  last," resumes  the  senator,  "all  redress  througli 
negotiation  was  found  to  be  impossible ;  and  t£is 
pretension,  aggravated  into  multitudinous  tyraimy, 
was  openly  annoimced  to  be  one  of  the  principd 
reasons  for  the  declaration  of  war  against  Great 
Britain  in  1812." 

The  language  of  President  Madison,  in  his  mes- 
sage to  Congress  of  June  1st,  in  that  year,  in  which 
he  designates  the  offensive  character  of  the  British 
pretension,  is  especially  noteworthy,  because  singu- 
larly coincident  with  that  used  by  the  professioiml 
advisers  of  the  British  crown,  in  their  exposition  of 
the  unlawfulness  of  the  act  of  the  commander  of 
the  San  Jacinto. 

President  Madison  says :  "  Could  the  seizure  of 
British  subjects,  in  such  cases,  be  regarded  as  within* 
the  exercise  of  a  belligerent  right,  the  acknowledged 
laws  of  war,  which  forbid  an  article  of  captured 
property  to  be  adjudged,  without  a  regular  investi- 
gation before  a  competent  tribunal,  wmild  imperi- 
oudy  demand  the  fairest  trials  when  the  sa<r€d 
rights  of  persons  were  at  issue.  In  place  of  such  a 
trial  these  rights  are  subjected  to  the  wiU  of  every 
petty  commander^ 

The  Britial)  writers  say :  "  It  is  not  to  the  right 
of  search  that  we  object,  hut  to  the  following  seizun 
withmit  jyrocess  of  law.  What  we  deny  is,  the  right 
of  a  naval  officer  to  stand  in  place  of  a  prize  court, 
and  adjudicate,  sword  in  hand,  with  a  sic  veto  sic 
jubeoy  on  the  very  deck  which  is  a  part  of  our  ter- 
ritory." 
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With  what  heartfelt  satisfaction  would  such  lan- 
guage, proceeding  fi'om  the  law  officers  of  the  Brit- 
ish crown,  have  been  hailed  by  the  American 
statesmen,  and  how  it  would  have  cheered  the 
hearts  of  the  American  people,  of  1812. 

The  conclusion  of  the  war,  by  the  treaty  of 
Ghent,  brought  with  it  neither  renunciation  nor 
modification  of  the  British  claim. 

To  effect  this,  other  negotip-tions  were  set  on  foot, 
during  the  administration  of  President  Monroe,  in 
1818  and  in  1823,  and  in  1827,  during  the  adminis* 
tration  of  John  Quincy  Adams.  They  were  alike 
futile  as  those  undertaken  before  the  war.  And  at 
length,  in  1842,  in  the  negotiation  of  the  treaty  of 
Washington,  Mr.  Webster,  then  the  American  Sec- 
retary of  state,  announced  his  abandonment  of  all 
idea  of  further  negotiation,  having  in  view  the  re- 
linquishment by  Great  Britain  of  her  asserted  right, 
and  contented  himself  with  a  deliberate  declaration 
of  the  principle  irrevocably  adopted  by  the  govern- 
ment of  the  United  States. 

"  Such,"  continues  the  senator,  "  is  an  authentic 
history  of  the  British  pretension,  and  of  the  man- 
ner in  which  it  has  been  met  by  our  government 
And  now,  the  special  argument,  formerly  directed 
by  us  against  this  pretension,  is  directed  by  Great 
Britain  against  the  pretension  of  Captain  Wilkes, 
to  take  two  rebel  emissaries  from  a  British  packet 
ship. 

"  K  Captain  Wilkes  is  right  in  this  pretension, 
then,  throughout  all  these  international  debates,  ex- 
tending over  at  least  two  generations,  we  have  been 
wrong." 

Passing  to  the  second  position,  of  the  unlawful- 
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ness  of  a  capture  of  the  neutral  vessel,  becaase  em- 
plpyed  in  carrying  the  rebel  emissaries,  ina^^m%tdk 
aa  ffiese  emissaries  were  not  apparendy  in  tlie  mili- 
tary or  naval  service  of  the  enemy ^  the  senator  shows 
that,  upon  British  authority,  such  a  doctrine  could 
not  be  maintamed.  "  But,"  he  adds,  "  the  original 
American  policy  is  unchangeable,  and  the  American 
precedents  which  illustrate  it,  are  solemn  treaties. 

"  The  words  of  Vattel,  and  the  judgments  of  Sir 
William  Scott,  were  well  known  to  the  statesmen 
of  the  United  States,  and  yet,  in  the  face  of  the^ 
authorities,  the  American  government,  at  an  early 
day,  deliberately  adopted  a  contrary  policy,  to 
which,  for  half  a  century,  it  has  steadily  adhered. 
It  was  plainly  declared,  that  only  soldiers  or  officers 
could  be  stopped,  thus  positively  excluding  the  idea 
of  stopping  ambassadors,  or  emissaries  of  any  kind, 
not  in  the  militaiy  or  naval  service." 

T(t  this  effect  is  cited  the  language  of  Mr.  Madi- 
son, in  his  dispatch  to  Mr.  Monroe,  at  London,  on 
the  5th  of  January,  1804.  "  The  article  renounce?? 
the  claim  to  take  from  the  vessel  of  the  neutral 
party,  on  the  high  seas,  any  person  whatevei,  w/>/ 
in  ihs  military  service  of  am  enemy ;  an  exception 
which  we  admit  to  come  within  the  law  of  nations 
on  the  subject  of  contraband  of  war.  With  this  er- 
ection,, we  consider  a  neutral  flag  on  the  high  seas, 
as  a  safeguard  to  those  sailing  xmder  it."*' 

To  this  effect  was  the  language  of  the  stipulation, 
the  adoption  of  which  Mr.  Monroe  was  instructed 
to  propose,  as  portion  of  the  convention  between 
the  United  States  and  Great  Britain. 

"  No  person  whatever  shall,  upon  the  high  seas, 
andxwithout  the  jurisdiction  of  either  party,  be  de- 
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znanded  or  taken  out  of  any  ship  or  vessel  belong- 
ing to  citizens  or  subjects  of  one  of  the  parties,  by 
tlie  public  or  private  armed  ships  belonging  to  or 
in  the  service  of  the  other,  urdees  such  person  ie^  at 
the  tirns^  in  the  milita/fy  service  of  an  enemy  of  such 
other  party P 

This  proposed  stipulation  was  vainly  urged  by 
the  united  earnestness  of  Mr.  Monroe  and  Mr. 
Pinckney,  who  were  joined  in  the  mission  to  London. 
On  the  9th  of  April,  1805,  Mr.  Madison,  in  a 
communication  to  Mr.  Merry,  the  then  British  Min- 
ister at  Washington,  declares  that — 

"  The  United  States  cannot  accede  to  the  claim 
of  any  nation,  to  take  from  their  vessels  on  the  high 
seas,  any  description  of  persons^  except  soldiers  in 
the  actual  service  of  the  enemy."  And  on  the  12th 
of  the  same  month,  the  antagonism  of  Great  Britain 
to  the  United  States  upon  this  principle  was  un- 
equivocally asserted,  in  the  reply  of  the  British 
Minister,  in  which,  on  behalf  of  his  government, 
he  positively  repudiated  the  doctrine. 

Further,  to  show  the  uniform  adherence  of  the 
United  States  to  this  liberal  principle,  and  her  ear- 
nest advocacy  of  its  adoption  by  other  nations,  the 
learned  senator  invokes  the  treaty  history  of  his 
country,  and  points  out  its  harmonious  accordance. 
The  treaty  between  the  United  States  and  France, 
negotiated  by  Benjamin  Franklin,  contains  the  fol- 
lowing stipulation : 

"And  it  is  hereby  stipulated  that  free  ships  shall 
also  give  a  freedom  to  goods,  and  that  (jvery  thing 
shall  be  deemed  to  be  free  and  exempt,  which  shall 
be  found  on  board  the  ships  belonging  to  the  sub- 
jects of  either  of  the  confederates,  although  the 
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•whole  lading,  or  any  part  thereof,  should  appertak 
to  the  enemies  of  either,  contraband  goods  beiug 
always  excepted.  It  is  also  agreed,  in  like  maimer, 
that  the  same  liberty  be  extended  to  persons  who 
are  on  boai'd  a  free  ship,  with  this  effect — ^at  d 
though  they  be  enemies  to  both  or  either  party ,  f% 
are  not  to  be  taken  out  of  thai  free  ship^  unless  ikeg 
are  soldiers,  in  the  actual  service  of  the  enemy T 

Substantially  the  same  provision  was  embraced 
in  each  succeeding  treaty  entered  into  between  the 
United  States  and  the  other  maritime  nations  of 
either  hemisphere,  with  the  single  exception  of 
Great  Britain,  whose  assent  to  the  principle  was 
always  and  pertinaciously  refused. 

It  will  be  found  in  the  treaty  concluded  by  the 
United  States  with  the  Netherlands,  in  1 782 — with 
Sweden,  in  the  same  year — with  Prussia,  in  1785— 
with  Spain,  in  1795 — with  France,  in  1800 — with 
Columbia,  in  1824 — ^with  Central  America,  in  1825 
— ^with  Brazil,  in  1828 — ^with  Mexico,  in  1831 — ^with 
Chili,  in  1832— with  Venezuela,  in  1836— with  Pern 
and  Bolivia,  in  the  same  year — with  Ecuador,  in 
1889— with  New  Grenada,  in  1846— with  Guat^ 
mala,  in  1849 — ^with  San  Salvador,  in  1850 — and 
with  Peru,  in  1851.* 

By  this  unbroken  chain  of  evidence,  in  the  solemn 
form  of  treaty  stipulation,  the  principle  is  asserted 
as  the  fixed  and  irrevocable  policy  of  the  United 
States  government,  by  which  neutral  vessels  are  ex- 
empt from  capture  by  a  belligerent  cruiser,  for  car- 
rying any  other  persons  than  such  as  are  actuaUv 

1  Tide  8th,  9th,  and  10th  volumes  of  the  United  Sutes  Statute^ 
at  Large. 
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in  the  military  or  naval  service  of  the  enemy,  and 
±hsit  no  other  than  such  persons  can  lawftiUy  be 
xemoved  from  on  board  such  neutral  vessel. 

That  such,  too,  is  the  principle  adopted  by  the . 
^French  government,  is  declared  by  her  minister  for 
foreign  affairs,  in  a  diplomatic  note,  addressed  to 
the  American  Secretary  of  state,  upon  the  subject 
of  this  arrest,  in  which  he  "earnestly  insists  that 
the  rebel  emissaries,  not  being  military  persons  actu- 
ally in  the  service  of  the  enemy,  were  not  subject 
to  seizure  on  board  a  neutral  ship." 

It  thus  appears,  that  Great  Britain  stands  among 
the  nations  of  the  earth,  in  jealous  conservation  of 
her  assumed  rights  as  dictator  of  the  sea,  the  sole 
repudiator  of  this  principle,  upon  wliich  alone  her 
demand  could  be  sustained  for  the  restoration  to 
her  custody  of  the  rebel  emissaries,  1  jocause  removed 
from  her  merchant  ship,  in  "  violation  of  interna- 
tional law ! " 

The  senator  then  proceeds  to  the  consideration  of 
the  third  position,  that — 

By  the  public  law,  as  asserted  and  maintained 
by  the  United  States,  the  neutral  vessel  was  not 
liable  to  seizure  for  carrying  hostile  dispatches, 
inasmuch  as  such  dispatches  are  not  contraband  of 
war. 

That  the  Trent  was  the  carrier  of  such  dispatches, 
no  one  could  doubt.  This  necessarily  resulted  from 
the  character  of  the  service  the  rebel  emissaries 
were  on  their  way  to  peifonn ;  and,  indeed,  the 
chief. among  the  rebels,  who  assumed  to  appoint 
them  to  this  service,  has  since  declared  that  they 
were  furnished  with  his  appointment  and  commis- 
sioiL 
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That  the  vessel  was  subject  to  capture  for  this 
cause,  by  the  well-settled  law  of  Great  Britain,  a^ 
laid  down  in  numerous  cases  in  her  courts  of  Admi- 
ralty, and  in  the  decisions  of  the  Lords,  in  whidi 
hostile  dispatches  are  declared  to  be  included  in 
the  list  of  contraband  articles,  we  have  alreadj 
seen.* 

"  But,"  says  the  senator,  "  however  binding  and 
peremptory  these  authorities  may  be  in  Great  Brit- 
ain, they  cannot  be  accepted  to  reverse  the  standing 
policy  of  the  United  States,  which  here,  again, 
leaves  no  room  for  doubt." 

In  the  treaty  concluded  by  the  United  States 
with  France,  in  1778,  there  is  an  enumeration  of 
the  articles  to  be  considered  as  contraband,  and  the 
article  "dispatches"  does  not  appear  in  this  enu- 
meration ;  and  the  subsequent  provision  of  limita- 
tion, operates  as  an  exclusion  of  dispatches,  bj 
declaring  that  "Free  goods,  are  all  other  m&' 
chandise  and  thiiige  which  are  not  comprehended 
and  particularly  mentioned  in  the  foregoing  enu- 
meration of  contraband  goods." 

The  subsequent  treaties  concluded  by  the  United 
States  with  other  nations,  containing  the  same  enn- 
meration  and  the  like  exclusion,  long  after  the  Brit- 
ish decisions  had  become  well  known,  by  which 
hostile  dispatches  were  not  only  included  in  the 
list  of  contraband  articles,  but  were  declared  to  be 
of  a  character  so  noxious,  as  to  subject  both  ship 
and  cargo  to  confiscation,  may  properly  be  regarded 
as  a  practical  repudiation  of  the  British  doctrine. 

14  then,  the  capture    of   the    neutral    steamer 

1  Vide  ante^  p.  — 
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Trent  because  she  was  the  carrier  of  hostile  dis- 
patches, would  have  been  in  "  violation  of  interna- 
tional law,"  as  it  is  conceded  it  would  have  been, 
as  that  law  is  established  by  the  policy  of  the  na- 
tion of  the  captor,  Great  Britain,  the  complaining 
power,  is  the  only  nation  on  earth  which  is  pre- 
cluded from  making  such  complaint,  because  the 
only  nation  by  whose  tribunals  the  validity  of  a 
capture  for  such  cause  is  asserted  and  maintained 

Passing  to  the  fourth  and  last  position,  that,  by 
the  public  law,  as  asserted  and  maintained  by  the 
United  States,  the  Trent  was  not  liable  to  arrest, 
as  the  carrier  of  hostile  dispatches,  even  upon  the 
assxmiption  that  they  were  contraband-,  because  she 
was  a  neutral  vessel,  sailing  between  neutral  ports, 
the  senator  clearly  shows,  that  the  principle  in  the 
law  of  contraband,  adopted  and  adhered  to  by  the 
United  States,  as  set  forth  in  her  treaties  with  other 
nations  than  Great  Britain,  includes  a  rigid  limita- 
tion of  its  application  to  trading  with  the  enemy. 

It  is  uniformly  declared  that  the  articles  enumer. 
ated  as  contraband,  are  only  subject  to  capture 
and  confiscation,  "  when  they  are  carried^  or  attempt 
edtohe  ca/rriedy  to  an  enemy. ^'^  Of  course  not,  when 
carried  between  neutral  ports,  and  not  destined  for 
the  enemy.     ' 

But  although,  by  the  law  of  nations,  as  fixed  in 
the  policy  adopted  by  the  United  States  govern- 
ment, the  neutral  termini  of  the  voyage  of  the  7\*eni 
freed  her  from  liability  to  capture  as  the  carrier  of 
contraband  articles  of  any  description,  it  clothed 
her  with  no  such  immunity  under  the  well-settled 
law  of  Great  Britain. 
The  great  oracle  of  British  prize  law.  Sir  Wil- 
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liam  Scott,  in  a  "well-considered  judgment,"  de. 
clares,  that  dispatches  taken  on  board  a  neutral 
ship,  sailing  from  a  neutral  country,  and  bound  for 
another  neutral  country,  are  contraband ;  but  tliat 
where  there  was  reason  to  believe  the  master  igni*- 
rant  of  their  character,  "  it  is  not  a  case  in  which 
the  property  is  to  be  confiscated,  although  in  tbi-. 
ae  in  et^ery  other  instance  in  which  the  enemy^s  dk 
patches  are  found  on  hoard  a  vessel^  he  has  justly 
subjected  himself  to  all  the  inconveniences  of  seizure 
and  detention,  and  to  all  the  expenses  of  those  judi- 
cial inquiries  which  they  have  occasioned." 

And  thus  the  senator  concludes  his  demosstn- 
tion,  that  upon  every  ground  of  complaint,  either 
of  the  capture  of  the  Trent^  or  the  removal  of  th 
rebel  emissaries,  upon  which  a  violation  of  interna- 
tional law  could  be  predicated,  such  capture  or  re 
moval,  was  unjustifiable  by  American  authority  on 
American  precedent,  but  upon  each  point  was  it 
entire  accordance  with  the  authority,  the  prece- 
dents, and  the  persistent  practice  of  Great  Britain 
for  generations. 

Having  to  deil  with  a  British  ship,  the  Ameri- 
can commander,  no  doubt,  thought  he  could  not 
err  in  consulting  and  following  British  authority. 
"  But,''  says  the  senator,  "  he  was  mistaken.  There 
was  a  better  example.  It  was  the  constant,  uni- 
form, unhesitating  practice  of  his  own  country  on 
the  ocean,  conceding  always  the  greatest  immuDitr 
to  neutral  ships,  unless  sailing  to  blockaded  ports- 
refusing  to  consider  dispatches  as  contraband  of 
war — refusing  to  consider  persons,  other  than  sol- 
diers or  officers,  as  contraband  of  war — and  protest- 
ing always  against  an   adjudication  of   persozml 
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rights  by  the  summary  judgment  of  a  quarter-deck. 
£[ad  these  well-attested  precedents  been  in  his 
mind,  the  gallant  captain  would  not,  for  a  moment^ 
liave  been  seduced  from  his  allegiance  to  those 
principles  which  constitute  a  part  of  our  country's 
glory/' 

This  review  of  one  of  the  most  interesting  and 
memorable  cases  in  the  history  of  international 
law,  cannot  be  more  fitly  closed  than  by  quoting 
tlie  language  of  the  distinguished  Senator  from 
Massachusetts  (whose  learning  and  research  has 
l^een  so  largely  availed  of  in  this  recital),  in  the 
eloquent  sentences  with  which  he  closes  his  mas- 
terly oration. 

"  Let  the  rebels  go.  Two  wicked  men,  ungrate- 
ful to  their  country,  are  let  loose,  with  the  brand 
of  Cain  upon  their  foreheads.  Prison  doors  are 
open,  but  principles  are  established  which  will 
help  to  free  other  men,  and  to  open  the  gates  of 
the  sea.  Never  before,  in  her  active  histoiy,  has 
Great  Britain  ranged  herself  on  this  side. 

"Such  an  event  is  an  epoch.  Ncyov^scBcuhrwntnoLS' 
citwr  ordo.    To  the  liberties  of  the  sea  this  power 
is  now  committed.     To  a  certain  extent,  this  cause 
is  now  under  her  tutelary  care.     If  the  immunities 
of  passengers,  not  in  the  military  or  naval  service 
as  well  as  sailors,  are  not  directly  recognized,  they 
are  at  least   implied.     If  neutral  rights  are  not 
ostentatiously  proclaimed,   they    are   at    least  in- 
voked ;  while  the  whole  pretension  of  impressment, 
so  long  the  pest  of  neutral  commerce,  and  opera- 
ting only  through  the  lawless  adjudication  of  a 
quarter-deck,  is  made  absolutely  impossible.     Thus 
is  the  freedom  of  the  sea  enlarged,  in  the  name  of 
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peaceful  neutral  rights ;  not  only  by  limitmg  tie 
number  of  persons  who  are  exposed  to  the  pead 
ties  of  war,  but  by  driving  from  it  the  most  offeiF 
sive  pretension  that  ever  stalked  upon  its  wavei 
To  quch  conclusions  Great  Britain  is  irrevocably 
pledged.  Nor  treaty  nor  bond  was  needed.  It  is 
sufficient  that  her  late  appeal  can  be  vindicated 
only  by  a  renunciation  of  early,  long-continued 
tyranny.  Let  her  bear  the  rebels  back.  The  con- 
sideration is  ample ;  for  the  sea  became  free  as  tli 
altered  power  went  forth  upon  it,  steering  west- 
ward with  the  sun,  on  an  en'and  of  liberation. 

"  In  this  surrender,  if  such  it  may  be  called,  our 
government  does  not  even  *  stoop  to  conquer.'  It 
simply  lifts  itself  to  the  height  of  its  own  original 
principles.  The  early  efforts  of  the  best  n^ti^ 
tors — ^the  patriot  trials  of  its  soldiers  in  an  unequal 
war,  have  at  length  prevailed,  and  Great  BritaizL 
usually  so  haughty,  invites  us  to  practise  upon 
those  principles  which  she  has  so  strenuously  op 
posed. 

"There  are  victories  of  force.  Here  is  a  victoiy 
of  truth.  If  Great  Britain  has  gained  the  custody 
of  two  rebels,  the  United  States  have  secured  the 
triumph  of  their  principles. 

"Henceforth,  the  statutes  of  the  sea,  refined  and 
elevated,  will  be  the  agents  of  peace,  instead  of  the 
agents  of  war.  Ships  and  cargoes  will  pass  un- 
challenged from  shore  to  shore  ;  and  those  terrible 
belligerent  rights,  under  which  the  commerce  of 
the  world  has  so  long  suffered,  will  cease  from 
troubling.  In  this  work  our  countiy  began  earlv. 
It  had  hardly  proclaimed  its  own  independence,  be- 
fore it  sought  to  secure  a  similar  independence  of 


THE  CASE   OF  THE  TRENT.  881 

the  sea.  It  had  hardly  made  a  constitution  for  itwS 
own  government,  before  it  sought  to  establish  a 
constitution  similar  in  spirit,  for  the  government  of 
"tte  sea.  If  it  did  not  prevail  at  once,  it  was  because 
it  could  not  overcome  the  unyielding  opposition  of 
Great  Britain.  And  now  the  time  is  come  when 
the  champion  of  belligerent  rights  has  changed  his 
hand  and  checked  his  pride.  Welcome  to  this 
new-found  alliance.  Welcome  to  this  peaceful  trans- 
figuration. Meanwhile,  throughout  all  present  ex- 
citement, amidst  all  present  trials,  beneath  all 
threatening  clouds,  it  only  remains  for  us  to  uphold 
the  perpetual  policy  of  the  republic,  and  to  stand 
fast  on  the  ancient  ways."  * 

When  w^  consider  the  past  policy  and  present 
condition  of  the  nation  by  whom  the  extraordinary 
demand  in  this  case  of  T%e  Trent  was  made — in  con- 
nection with  the  past  policy  and  present  condition 
of  the  nation  to  whom  it  was  made — it  cannot  but 
be  the  conviction  of  every  honest  mind,  that  it  was 
a  demand — ^not  fit  to  be  made.  But  what  patriot 
of  America,  what  philanthropist  anywhere,  will  re- 
gret, or  with  bitterness  remember,  the  temporary 
mortification  of  the  concession  to  such  a  demand,  if 
that  concession  shall  carry  with  it,  for  the  blessing 
of  future  ages,  the  happy  result  thus  eloquently 
foreshadjpred  by  the  distinguished  Senator,  who 
spoke  so  iiobly  in  its  defence ;  if  the  liberal  and  en- 
lightened sentiments  and  principles,  springing  from 
the  very  nature  of  the  government,  and  the  spirit 
of  the  institutions  of  the  United  States — and  which 
have  distinguished  her  policy  from  the  beginning — 
shall  hereafter  become  vital  among  nations;  if 
henceforth,  Christianity  and  civilization  live  and  la- 
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bor  together,  in  the  construction  of  the  great  &brie 
of  public  law,  by  which  alone  can  be  secured  tie 
peace  and  happiness  of  nations ;  if  it  shall  hastea 
the  dawning  of  that  auspicious  day,  when  sbH 
arise  the  glorious  spectacle  of  the  triumph  of  re^oik 
and  principle,  over  power  and  interest — 

**  When  Soyereign  law,  the  world's  collected  wiD, 
0*er  thrones  and  globes  elate, 
Site  empress — crowning  good,  repressing  fll : 
Smit  by  her  sacred  frown. 
The  fiend  discretion,  like  a  vapor,  sinlOi 
And  e*en  the  all-dasding  crown 
Hides  his  fiunt  rays,  and  at  her  bidding,  ahxinb.'* 
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CHAPTER  VL 
Of   the  Fbize  JuMBDionoir   of  Coubts  of  Ad- 

MTBALTTy  AND  OF  TSE    PrAOTIGE  AIO)  PsOOEED- 

iNGS  OF  Prize  Coubts. 

Judicial  tribunals,  constituted  for  the  purpose  pj^p™^o- 
of  passing  upon  questions  of  mantime  capture,  ly  vested  in 
though  diflferent  in  diflferent  countries,  are  in  all  ^Sy.^^  *^* 
nations  distinct  from  the  ordinary  municipal  tri- 
bunals. 

They  are  commissioned  to  decide  in  accordance 
with  the  law  of  nations  and  the  conventional  obliga- 
tions of  treaties ;  and  therefore  in  the  proceedings 
adopted  for  their  administration  of  the  law,  and  in 
the  rules  of  evidence  by  which  they  are  guided, 
they  bear  no  analogy  to  the  ordinary  municipal  or 
common  law  tribunals. 

In  the   United  States  and  Great  Britain,  the  in  United 
exclusive  jurisdiction  of  maritime  captures  is  vest-  ch^sSain, 
ed   in   courts   of  admiralty,  which   in  the  exer- 
cise of  this  power  are  usually  denominated  prize 
courts. 

Courts  of  admiralty  were  originally  established 
in  England,  in  the  reign  of  Edward  HI.,  and  their 
powers  were  limited  and  defined  by  Richard  IL, 
who  first  conferred  the  title  of  admiral  of  England 
on  a  subject,  by  patent  granted  to  the  Earl  of  Arun- 
del and  Surrey.  In  Great  Britain,  this  court  is  held 
by  the  lord  high  admiral,  or  by  his  deputy,  who  is 
called  judge  of  the  court  of  admiralty. 

In  the  United  States,  this  court  is  held  by  the 
several  judges  of  the  district  court  of  the  United 
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States  in  their  respective  districts,  pursuant  to  tk 
powers  vested  in  them  by  the  constitution  and  kws 
of  Congress. 

In  piize  cases,  an  appeal  lies  in  England  from  tk 
courts  of  admiralty  to  commissioners  of  appeal,  wk' 
are  composed  principally  of  the  privy  council,  com- 
missioned  under  the  great  seal  for  that  purpose— 
and  in  the  United  States,  an  appeal  lies  from  tk 
district  cotuii  to  the  circuit  court  in  which  tiie  dis- 
trict is  included,  and  thence  to  the  Supreme  Gooit 
of  the  United  States. 
Jurisdiction        By  the  law  of  nations,  the  jurisdiction  of  man- 
Se  ^urts^'of  time  captures  is  vested  in  the  courts  of  the  captor, 
the  captor.      ^^^  jt^^  exercisc  of  such  jurisdiction  has  been  oftai 
made  the  subject  of  treaty  stipulation. 

In  1794,  in  contravention  to  the  established  law 
of  nations,  the  French  government  decreed  tha: 
French  consuls  and  vice-consuls  in  neutral  territoir 
should  have  jurisdiction  in  cases  of  prize  brought 
into  ports  where  they  were  stationed. 

This  jurisdiction  was  not  allowed  by  the  court 
of  admiralty  in  England ;  and  in  the  case  of  a 
British  prize  taken  into  Bergen,  and  sold  under  a 
decree  of  condemnation  by  the  IVench  consul  there, 
Lord  Stowell  said :  "  It  is,  for  the  first  time  in  the 
world,  that  in  the  year  1Y99  an  attempt  is  made  to 
impose  upon  the  court  a  sentence  of  a  tribunal  not 
existing  in  the  belligerent  country,  but  of  a  person 
pretending  to  be  authorized  within  the  dominions 
of  a  neutral  territory.  It  has  been  the  constant 
usage  that  the  tribunals  of  the  law  of  nations  in 
these  matters  shall  exercise  their  Amotions  within 
the  belligerent  country,  and  before  the  present  war 
no  sentence  of  this  kind  has  ever  been  produced,  in 
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tlie  annals  of  mankind,  and  it  is  produced  by  one 
nation  only  in  this  war/'* 

Although  by  the  law  of  nations,  decisions  in  cases  But  jurisdio- 
of  maritime  capture  made  in  neutral  countries  are  e^roSel 
wholly  without  validity,  yet  it  is  well  settled  by  ,^^n\'^neutiS 
the  inveterate  practice  of  all  nations  (against  what  i»rt. 
Lord  Stowell  deemed  the  correct  principle),  that 
adjudications  may  be  made  in  the  court  of  the  bel- 
ligerent captor,  while  the  prize  is  not  in  the  port  of 
his  own  country,  but  in  the  port  of  some  neutral 
state.* 

A  decree  or  sentence  of  condemnation  by  a  prize  Decree  of  con- 
court  of  competent  jurisdiction,  is  now  universally  requisite  to 
held  to  be  requisite  to  efltect  a  complete  transfer  of  J^^^feJ^of 
maritime  prizes  from  the  original  owner  to  the  cap-  property. 
tor,  "it  not  being  thought  fit,"  to  use  the  words  of 
Lord  Stowell,  "  that  property  of  this  nature  should 
be  converted  without  the  sentence  of  a  competent 
court.* 

This  doctrine  has  been  recognized  and  acted  upon 
by  the  Supreme  Court  of  the  United  States.* 

But  although  a  condemnation  by  a  lawful  prize  Decree  final 
court  is  final,  as  to  the  transfer  of  the  property,  yet,  partl^^but^ 
as  between  the  respective  governments,  it  may  be  ^^^  TOvenT 
reopened,  and  reparation  demanded  where  injustice  ments. 
has  been  done.     This  was  done  by  the  mixed  com- 
mission appointed  pursuant  to  the  provisions  of  the 
treaty  of  1795  between  the  United  States  and  Great 
Britain ;  and  although  at  first  the  British  commis- 

'  The  Mad  Oyen,  1  Rob.,  1  et  seq.,  141, 142,  and  notes ;  Kluber, 
Droit  des  Gens,  Part  II.,  Tit  ii.,  §§  206,  296. 
•  The  Benrick  and  Maria,  4  Rob.,  43,  63. 
»  4  Rob.,  56.      *  Wheat.  Elements,  I.,  91. 
26 
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sioners  objected  to  reconsider  cases  that  liad  been 
decided  by  the  English  court  of  admiralty,  their 
objection  was  overruled,  and  indemnity  was  granteiJ 
in  cases  in  which  there  had  been  a  final  condanna- 
tion. 

The  same  rule  was  adopted  between  Denmark 
and  the  United  States,  and  also  between  France 
and  the  United  States ;  in  each  instance  indenmitr 
having  been  awarded  to  United  States  claimant? 
for  unjust  condemnations  of  American  property. 
By  this  salutary  doctrine  thus  fully  established,  an 
additional  guarantee  is  furnished  to  neutral  com- 
merce, that  while  conducted  in  innocence  and  good 
faith,  it  shall  not  suffer  ttom  the  proceedings  of 
belligerents.^ 

Letter  of  Lorii     In  1794,  Sir  WiUiam  Scott  and  Sir  John  Nicholl 
SiWohn*"^    at  the  solicitation  of  Mr.  Jay,  then  the  Americac 
^^^Ja*^      minister  at  the   court  of   St.  James,   prepared  a 
statement  of  the  general  principles  of  proceediiii: 
in  prize  causes  in  the  British  courts  of  admiralty, 
and  of  the  measures  proper  to  be  taken  when  a 
ship  and  cargo  are  brought  in  as  prize  within  their 
jmisdiction.     The  paper  is  a  valuable  one,  an-l 
though  general  in  its  character,  "  as  far  as  it  goe?,^ 
says  Judge  Story,  "  aflfords  a  satisfactory  and  lumi- 
nous view  of  the  subject."     It  will  be  found  entire 
in  the  appendix. 
Judge  Story's      A  much  more  elaborate  and  detailed  statemeDt 
ton's  Reports,  of  the  subjcct  Subsequently  appeared  in  two  notes, 
originally  published  as  appendices  to  the  first  and 
second  volumes  of  Wheaton's  Admiralty  Reports. 

'  Manning's  Law  of  Nations,  884; 
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These  valuable  notes  were  prepared  by  Judge 
Story,  and  present  a  prominent  instance  among  the 
many  which  distinguished  his  professional  life,  of 
the  unparalleled  devotion  of  that  eminent  judge  to 
the  cause  of  enlightened  jurisprudence,  as  well  as 
the  Javish  prodigality  with  which  he  placed  at  the 
disposal  of  others  the  inexhaustible  stores  of  his 
own  learning.  It  was  his  design  that  these  notes, 
as  well  as  others  in  the  same  reports,  should  be 
regarded  as  the  work  of  the  learned  reporter ;  for 
(as  he  modestly  writes,  in  a  private  memorandum 
book  found  among  his  papers  after  his  decease)  "  I 
know  full  well  there  is  nothing  in  any  of  them 
which  he  could  not  have  prepared,  with  a  very 
little  exertion  of  his  own  diligence  and  learning." 
And  the  fact  of  his  authorship  of  certain  specified 
notes  is  only  preserved  in  this  private  memorandum, 
"  lest,"  as  he  writes,  "  the  fact  should  transpire,  and 
it  should  be  supposed  that  he  (Mr.  Wheaton)  is 
under  obligation  to  me  for  notes  which  are  his 
own." 

Whoever  now  undertakes  to  prepare  a  summary 
of  the  practice  and  proceedings  in  admiralty,  in  the 
exercise  of  prize  jurisdiction,  must  be  largely  indebt- 
ed to  these  notes  of  Judge  Story.  Indeed,  it  would 
be  almost  presumptuous  to  expect  to  add  any  thing 
to  the  information  contained  in  them ;  and  the  hum- 
ble purpose  of  this  chapter  will  be,  so  to  methodize 
and  arrange  that  information,  as  may,  perhaps,  pre- 
sent it  in  a  form  by  which  it  may  be  more  readily 
appreciated,  and  at  the  same  time  be  of  easier  ref- 
erence to  the  student  and  practitioner. 

As  preliminary  to  a  review  of  the  practice  and  ^^  JnHfldio- 
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Hi  «zt0nt»     proceedings  of  prize  courts,  it  is  essential  to  con- 

cbiraoter,  and    .,  ,,  ,  i>«  ^i 

peouUarities.  sider  the  character,  extent,  and  peculiarity  of  the 
prize  jurisdiction  of  cotuis  of  admiralty, 
j  The  prize  jurisdiction  of  a  court  of  admiralty,  is 
I  that  which  authorizes  it  to  take  cognizance  of  cap- 
I  tures  made  on  the  sea^jure belli;  of  capttires  in  for 
eign  ports  and  hai'bors ;  of  captures  made  by  naval 
forces  on  land,  of  surrenders  to  naval  forces,  either 
solely  or  by  joint  operation  with  land  forces,  and 
this  without  regard  to  the  character  of  the  proper- 
ty captured — ^whether  ships,  goods,  or  mere  <^as^ 
in  action)  of  captures  made  in  rivers,  ports^  and 
harbors  of  the  enemy's  country ;  and  to  moneys  or 
property  paid  or  received  as  ransom  or  commuta- 
tion on  a  capitulation  to  naval  forces,  whether  alonr 
or  jointly  with  land  forces,  for  the  purpose  of  de- 
termining whether  the  property  captured  or  sur- 
rendered, is  or  is  not  lawful  prize  of  war — to  the 
end,  thaf  if  determined  to  be  not  lawfal  prize,  res- 
titution may  be  decreed,  unconditionally  or  upon 
terms;  and  if  it  be  determined  that  it  is  lawfal 
prize,  condemnation  and  sale  may  be  decreed,  fol- 
lowed by  a  decree  of  distribution  of  its  proceeds, 
pursuant  to  the  law  which  regulates  such  distri- 
bution.^ 

As  necessary  incidients  to  the  prize  jurisdiction, 

\  thus  stated  in  the  most  general  terms,  courts  of 

I  admiralty  are  vested  with  exclusive  and  plenary 

powers  and  authority  over  all  subjects  connected 

'with  captures,  being  considered  in  law  as  the  con- 

'  The  Two  Friends,  1  Rob.,  371 ;  Lindo  yb.  Rodney^  Dnnir. 
613,  n. ;  W.  B.  vs.  Lattimer,  4  DaU.,  April  1 ;  Le  Caux  vs.  Eden. 
Doug.,  608 ;  The  shipe  taken  at  Genoa,  4  Bob.,  338 ;  2  WheatoD, 
appendix. 
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stitutional  guardians  of  the  interests  of  the  public 
in  all  matters  relating  to  prize. 

But  cognizance  of  captures  made  on  land,  by 
land  forces  only,  is  not  taken  in  admiralty  by  vir- 
tue of  any  inherent  powers.  Whenever  it  exer- 
cises such  a  jurisdiction,  it  is  by  virtue  of  special 
powers  derived  cMunde} 

Although  the  prize  jurisdiction,  after  it  has  once 
attached  to  the  subject  matter,  may  be  lost,  by  a 
recapture,  escape  or  voluntary  discharge  f  yet  it  is 
well  settled  that  the  jurisdiction  cannot  be  affected 
by  any  change  in  the  local  situation  of  the  property 
after  capture,  but  wherever  that  property  may  be 
found,  or  the  proceeds  of  the  property,  the  court 
will  follow  it  with  its  process.*  Therefore,  if  the 
property  be  carried  to  a  foreign  port,  and  delivered 
upon  bail  by  the  captors,  the  jurisdiction  of  the 
prize  court  is  not  thereby  ousted,  but  will  be  ex- 
ercised by  adjudication  and  enforcement  of  the 
stipulation.*  So  too,  where  a  prize  is  lost  at  sea, 
the  court  has  power  to  proceed  to  adjudication, 
either  at  the  instance  of  the  captors  or  claimants.* 
The  like  power  exists,  although  the  captured  prop- 


^  Anthon  ys.  Fisher,  Dong.,  649,  n. ;  Mdissanniaire  ts.  KeaP' 
ing,  2  GalL,  325. 

•  Th€  Two  Friends,  1  Rob.,  271,  284 ;  The  EmuUme,  1  Gall, 
663. 

•  Hudnon  V8.  OvseHer,  4  Oranch,  293. 

*  HwM  vs.  Camden,  2  H.  Bl,  633 ;  4  T.  R.  383 ;  WUlis  v«. 
Commiseioners  of  Prize,  5  East.,  22;  The  Noyeomhed,  7  Yes.,  593; 
The  Brig  Louis,  5  Rob.,  146 ;  The  Two  Friends,  1  Rob.,  271 ; 
The  Eliza,  1  Acton,  336;  Smart  vs.  Wolf,  3  T.  R.,  223 ;  2%tf 
Pomona,  1  Dod.,  25. 

*  The  Peacock,  4  Rob.,  195. 
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erty  may  be  lying  in  a  foreign  neutral  territory,' 
and  even  though  it  be  sold  or  has  passed  into  otter 
hands,  the  court  may  proceed  to  adjudication ;  Vat 
it  is  always,  in  such  cases,  in  the  disCT^tion  of  th* 
court  to  determine  if  they  will  exercise  their  juriy 
diction  at  the  instance  and  in  favor  of  the  captors, 
and  this,  they  will  not  do,  if  there  has  been  an 
illegal  or  unjustifiable  conversion — ^but  only  where 
it  has  resulted  from  necessity  or  reasonable  and  just 
cause.* 

Jurisdiction  of  the  subject  matter  having  been 
once  acquired  by  a  prize  court,  its  authority  i^ 
plenary  over  all  the  incidents  necessary  to  it^  effic- 
ient exercise.  It  will  therefore  follow  prize  proceeds 
into  the  hands  of  agents,  or  others,  who  by  any  titk 
hold  them  for  the  captors,  and  will  enforce  pay- 
ment, with  interest,  in  proper  cases,  by  decree.* 

And  although  such  persons  have  given  no  stipu- 
lation, or  an  insufficient  stipulation,  on  receiving 
prize  proceeds,  it  will  enforce  a  decree  of  payment^ 
for  it  may  always  proceed  in  rem^  and  is  not  lim- 
ited by  the  stipulation.*    In  such  cases  the  court 

'  ffudsan  vs.  Guestier,  4  Cranch,  293;  The  Christophe^  2  Rob^ 
809 ;  The  Hevriek  and  Maria,  4  Rob.,  43 ;  The  Comsi,  5  Rob. 
285 ;  The  Vietaria,  Edwards,  97. 

»  The  Falcon,  6  Rob.,  194;  The  Pomona,  1  Dod.,  25;  rJSoie, 
6  Rob.,  220 ;  Ladame  Ceeile,  6  Rob.,  257 ;  The  ArabeiU  aad 
Maderia,  2  Gall.,  368;  Code  des  prises,  Guchard  L,  p.  118. 

»  Smart  vs.  Wolf,  3  T.  R,  813 ;  Home  vs.  Camden,  2  H.  BL, 
583 ;  Jenninf/8  vs.  Carsoti,  4  Crancb,  1  ;  The  Two  Friende,  I 
Rob.,  273  ;  Willis  vs.  Commiesioners  of  Frige,  5  East,  22  ;  The 
IToysomhed,  7  Ves.,  593 ;  The  Princesea^  2  Rob.,  31 ;  The  Louie, 
6  Rob.,  146. 

*  The  Pomona,  1  Dod.,  25 ;  The  Herkimer,  Stewart,  128 , 
2  Hall  Am.  Law  Jour ^  133. 
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naay  proceed,  and  without  the  application  of  parties, 
/  c  officio^  as  guardian  of  the  public  interests. 

Even  after  final  sentence  is  pronounced,  the  pow- 
er of  the  court  does  not  cease  to  issue  process  for 
tlie  enforcement  of  all  rights,  so  long  as  any  thing 
remains  to  be  done  touching  the  subject  matter.^ 

Exclusive  jurisdiction  is  also  vested  in  prize 
courts,  to  determine  all  questions  between  captors 
and  joint-captors,  as  to  their  rights  to  the  proceeds 
of  prize,  and  such  determination  is  conclusive  be- 
tween the  parties.* 

So  also  as  to  all  questions  of  freight,  damages, 
expenses,  and  costs  in  cases  of  capture.* 

Though  a  mere  maritime  tort,  imconnected  with 
capture,  may  be  cognizable  in  courts  of  common 
law,  yet  it  is  well  established  that  all  torts  con- 
nected with  captures,  jure  belli  are  within  the  ex- 
clusive jurisdiction  of  prize  courts. 

In  the  exercise  of  this  jurisdiction,  prize  courts 
will  not  only  decree  restitution  and  damages  in 
cases  of  illegal  capture,  but  as  an  incident  to  the 
possession  of  the  principal  cause  will  allow  dam- 
ages for  personal  torts,  and  that  not  only  against 
the  wrong-doer,  but  against  the  owners  of  the 
privateer  offending,  upon  the  application  of  the 


*  Home  vs.  Camden^  2  H.  BL,  533,  and  cases  ubi  supra. 

*  Duckworth  vs.  Tucker,  2  Taunton,  7  ;  and  cases  ubi  supra, 

*  Le  Caux  vs.  Ederiy  Doug.,  694 ;  Lindo  vs.  Rodney,  Doug., 
613;  Smart  YS,  Wolf,  3  T.  R.,  223;  The  Copmhapen,  1  Rob., 
289  ;  The  St.  Juan  Baptista,  6  Rob.,  33  ;  The  Die  Frie  Damer, 
6  Rob.,  357 ;  The  Betsy,  1  Rob.,  93 ;  Jennings  vs.  Canton,  4 
Cranch,  2;  Bingham  vs.  Cabot,  3  DalL,  19  ;  The  United  States 
VB.  Peters,  3  DalL,  121  ;  Talbot  vs.  Johnson,  3  Dall.,  133;  2 
Brown  Civ.  and  Adm.  Law,  209. 
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rule  of  respondeai  svpeHor  ;  and  a  liberal  indemnity 
will  be  awarded  in  cases  where  it  is  shown  that  the 
captured   crew  have  been  subjected  to  gro^  ill- 
'    treatment.^ 

The  jurisdiction  of  prixe  courts  is  unquestionable 
to  decree  confiscation  as  a  penalty  for  falsity,  frand 
or  misconduct,  as  well  of  citizens  as  of  neutrak 
And  it  is  a  part  of  the  ancient  law  of  the  admiral- 
ty, independent  of  any  statute,  that  captors  may 
forfeit  their  rights  of  prize  by  their  own  miscon- 
duct ;  and  therefore  such  decree  of  forfeiture  may 
be  declared  against  them  fin  which  case  the  prop 
erty  goes  to  the  government),  where  they  have 
been  guilty  of  gross  irregularity,  or  criminal  n^- 
lect,  or  wanton  impropriety  and  fraud.  So  too, 
where  they  have,  without  necessity,  disposed  of  tie 
prize  property,  before  condemnation;  where  thev 
have  rescued  the  property  from  the  custody  of  the 
marshall,  commissioner  of  prize,  or  other  custodian 
of  the  court;  and  also  where  they  have  violated 
the  instructions  of  the  government  relative  to  bring^ 
ing  in  the  prize  crew,  and  generally  in  all  cajses  of 
deviation  by  the  captors  frt>m  the  established  and 
regular  course  of  proceedings,  the  prize  court  re- 
quires satisfactory  explanation  of  such  deviation, 
before  it  will  exercise  its  jurisdiction  beneficially  to 
the  captors.* 
The  foregoing  general  outline  of  the  prize  juris- 

»  Del  Col  V8.  Arnold,  3  Ball.,  330 ;  The  Anna  Maria^  2  Wheat, 
827  ;  Bynkerehoek,  Qu.  Jnr.  Pub.  lib.,  I.,  ch.  xix ;  Du  Ponceau's 
Trans.,  U1 ;  Th$  St.  Juan  Baoiista,  6  Rob.,  33  ;  The  Die  Frit 
Darner,  5  Rob.,  357;  The  Lively^  1  Gall.,  315. 

'  a  Cranch,  421 ;  The  Georpe,  2  Wheat.,  278;  La  Boine  da 
Angee,  Stewart,  9  ;  The  Cossack,  Stewart^  518. 
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diction  of  admiralty  will  serve  to  elucidate  tli3 
rules  of  practice  and  proceedings  adopted  by  prize 
courts  in  its  due  administration. 

And  first  in  order  for  consideration,  are  t^^^^^  g^lj^^dut  'of 
rules  which  relate  to  the  duties  of  captors,  after  captore  upon 
they  have  secured  possession  of  their  priza     The  ^um^of^*^ 
rules  applicable  to  the  evidence  upon  the  question  p"^* 
wh'ither  the  prize  is  or  not  a  lawful  piize,  will  be 
more  appropriately  considered  hereafter,  on  a  re- 
view of  the  proceedings  in  court 

After  a  maritime  capture  is  complete,  the  posses-  Duty  of  <»p- 
sion  of  the  captors  is,  in  law,  regarded  as  a  honafde  f^a^  proper 
possession,  and  they  are  not  responsible  for  any  loss  ^cusu^y of 
or  injuries  resulting  from  mere  accident  or  casualty,  the  prize. 
but  are  only  bound  for  fiair  and  safe  custody,  and 
are  liable  for  any  loss  occasioned  by  their  neglect  or 
want  of  proper  care.    This  responsibility  attaches 
to  loss  resulting  from  misconduct  of  any  of  the 
agents  employed  by  the  vcaptors,  as  the  prize-mas- 
ter or  prize  crew — neglect  in  not  employing  a  pilot.^ 
In  cases  of  gross  misconduct  on  the  part  of  private 
captors,  the  court  will  decree  a  revocation  of  their 
commission,* 

But  it  is  a  rule  of  prize  courts,  that  application  i^aWe  for 
for  remedial  process  against  captors  for  misconduct  miaoonduct. 
or  negligence  must  be  made  without  any  unreason- 
able delay.     K  the  injured  parties  lie  by  for  such 

*  The  Betsy y  1  Rob.,  93 ;  The  Catherine  and  Anne,  4  Rob.,  39 ; 
The  Caroline,  4  Rob.  256 ;  Del  Col.  vs.  Arnold,  3  DaU.,  333 ;  The 

Dehr  Mohr,  3  Rob.,  229 ;  The  Speculatian,  2  Rob.,  293 ;  The  i 

WilHam,  6  Rob.,  316;   Wilcocka  vs.  Union  In$.  Co.,  2  Binney, 

674. 

*  The  Marianne,  6  Rob.,  9. 
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length  of  time  that  the  captors  may  be  feirly  pre- 
sumed to  have  lost  or  been  deprived  of  snch  ct> 
dence  as  they  might  have  adduced  in  exculpation, 
monition  will  not  issue  against  them.^ 
To  aend  the       When  a  maritime  capture  is  complete,  it  is  tit 
TBnientport.    duty  of  the  captors  to  send  the  vessel  into  Si>Wf 
convenient   port   for  adjudication.      What    is  in- 
tended by  convenient  port  has  been   heretofoit 
considered.* 
With  prize-        To  this  end  it  is  their  duty  to  put  on  board  thr 
pJSe  crew,     captuTcd  ship  a  proper  prize-master,  and  a  sufficient 
©?^^^owi-  P^^^  ^^^^  *^  na\ngate  the  vessel  into  port,  unl^^si 
sent  to  navi-  indeed,  the  captured  crew  consent  to  perform  the 
service,  which,  however,  they  are  not  in  general 
bound  to  do. 

If  they  do  consent,  they  thereby  exonerate  tbt 
captors  from  all  liability  for  loss  or  damage  result- 
ing from  improper  or  unskilful  navigation.'  If  im 
cruelty  or  unnecessary  force,  such  as  putting  in 
irons  or  handcuffs,  is  used  towards  the  crew  of  i 
neutral  ship  captured,  a  prize  court  will  decn* 
damages  to  the  injured  parties.* 
Ojptors  pro-       Under  peculiar  circumstances,  and  in  cases  of 

hibited  from  ,.      -^  .  ^  '  .  _ 

converting      ovcrrulmg  ueccssity,  captors  may,  without  being 
bwSking^buik,  thereby  deprived  of  the  effects  of  a  lawful  pos?€^ 

'  The  Purissima  Coneeption^  6  Rob.,  45. 

•  The  Iluldah,  3  Rob.,  236 ;  The  Madonna  del  Burso,  4  Rc^^ 
169;  The  St.  Juan  BaptUta,  6  Rob.,  33;  The  Wilhelmhey^.h 
Rob.,  143;  The  Ehehe,  6  Rob.,  \1Z\  The  Lively,  1  OalJ.,  :M  : 
The  WaehingUmy  6  Rob.,  276 ;  The  Principe,  Edwards  70. 

•  Wilcox  vs.  Union  Ins,  Co.,  2  Binney,  674 ;  The  RemAufi^ik. 
6  Rob.,  13;  The  Pennsylvania,  1  Acton,  38;  The  Aiesandn. 
1  Gall.,  532,  and  S.  C,  8  Oanch,  169. 

•  The  St.  Juan  BaptUta,  6  Rob.,  S3,  The  J)ie  Fne  Domt. 
5  Rob.,  357. 
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sioii,  land  or  even  sell  the  prize  goods.    But  in  all  ceptfromovoi^ 

1  Til*  1  •  i»_    "I      ruling  noodt- 

a\icn  cases,  the  burden  is  upon  them,  to  satisfy  the  aity. 
court  of  their  perfect  good  faith,  and  the  circum- 
stances giving  rise  to  the  necessity,  otherwise  any 
a.xid  every  spoliation  or  damage  to  the  captured 
stip,  any  breaking  bulk,  or  conversion  of  the  prop- 
erty, virill  deprive  them  of  all  benefit  of  capture, 
and  subject  them  to  a  decree  for  damages,  costs, 
and  expenses.^ 

The  master,  and  principal  officers,  and  some  of  the  ^J^l^^^ 
crew  of  the  captured  vessel,  should,  in  all  instances,  master  and  of- 
be  sent  with  the  vessel  into  the  port  of  adjudica-  J^q  of^ihe 
tion.     This  is  a  settled  rule  of  prize  courts,  and  the  ^7u^^ye8- 
importance  of  its  invariable  observance  cannot  be  ^^ 
overestimated 

Durinif  the  war  of  1812,  between  the  United  c^reat  import- 
States  and  Great  Bntam,  this  rule  was  enforced  by  rule,  and  ef- 
the  special  instructions  of  the  President,  and  the  latioiT  \  ^^^ 
violation  of  these  instructions  involved  a  loss  of  all 
benefit  of  capture.    Captors  should  understand  that 
by  the  established  rules  of  prize  courts,  the  examin- 
ation of  the  master  and  officers,  and  if  possible  some 
of  the  crew,  of  the  captured  vessel,  is  the  initiatory 
step  in  proceedings  for  condemnation,  and  without 
such  examination  (except  by  special  permission  in 
rare  cases,  showing  physical  impossibility),  no  pro- 
ceedings can  be  taken.^ 

»  The  Concordia,  2  Rob.,  102 ;  rUole,  6  Rob.,  220 ;  The 
Washington,  6  Rob.,  276 ;  Clerk's  PraxU,  163 ;  Del  Col  vs.  Ar- 
nold, 3  Dall.,  333 ;  The  Maria,  4  Rob.,  348 ;  The  Rendsherg,  6 
Rob.,  142. 

'  Th  Eliza  and  Katy,  6  Rob.,  185;  7%e  Henrick  and  Maria, 
4  Hob.,  43,  67. 
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On  awiTai  &t      As  80on  88  the  vessel  or  property  captured  a^ 
^n,  flrafc    rives  at  the  port  of  adjudication,  it  is  the  duty  d 
^^^^,^5?  *^^  captors  (therein  represented  by  the  prize-maste 
if  the  prize  is  thus  sent  and  not  carried  into  port  1} 
the  captors  themselves),  forthwith  to  give  notice  of 
the  fact  of  arrival  to  the  admiralty  judge,  or  to  lie 
prize  commissioners  of  the  port  or  district,  and  at 
To  deliver  up  the  Same  time  to  deliver  into  the  hands  of  the  judge 
documents      or  his  commissioucrs,  all  the  papers  and  docomenti 
i^Sd.*^°       found  on  board  the  captured  vessel,  accompanied 
With  affidavit  by  an  affidavit  that  the  papers  and  documents  thos 
in  the  ^^  delivered  up  are  in  the  same  condition  as  when  they 
Suttd* wh^    ^^^^  taken,  without  fraud,  addition,  subduction,  or 
taken.  embezzlement.    The  prize  property  is  thereaft^  in 

the  custody  of  the  court,  and  the  duty  of  the  cap- 
tors is  ended  until  action  on  their  part  becomes  ne- 
cessary  to  procure  an  adjudication.^ 

The  next  step  in  the  proceeding  is  taken  by  the 
Commissioners  of  prize,  which  leads  to  a  oorndder- 
ation  of  the  powers  and  duties  of  the  prize  commis- 
sionera 

Pria*  oommis-     Prize  commissioners  are  officers  of  the  court  of 

■toners.  

Their  appoint-  admiralty.  They  are  appointed  and  conunisaioned 
^duSefc*"*  ^7  ^^^  court,  and  hold  their  office  during  the  pleas- 
ure of  the  court,  or  until  the  termination  of  the  war 
which  occasioned  their  appointment;  and  the  court 
may  appoint  as  many  in  number  as  the  exigencies 
require.  The  purpose  of  their  appointment  is  to 
relieve  the  court  from  the  performance  of  many  of 
the  onerous  duties  to  which  the  exercise  of  prize 

*  Ordonnanoe  de  la  Marine,  1681,  TiL  9,  Art  21 ;  Coll.  sL;i:^ 
168. 
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^xirisdiction  of  necessity  gives  rise.     In  the  name  of 
;lie  court  they  receive  possession  of  the  prize  prop- 
erty when  brought  within  its  jurisdiction,  as  well 
a,s  the  papers  and  documents  found  and  taken  with 
it ;   and  it  is  their  duty  to  enclose  the  papers  and 
documents  in  a  secure  enclosure,  and  the  same  to 
seal  with  their  proper  seal,  and  then  to  lodge  them 
in  the  registry  of  the  court.     So,  too,  with  regard 
to  the  prize  property,  it  is  their  duty  to  place  their 
seal  upon  the  hatches  of  the  vessel,  and  upon  what- 
ever dooi-s,  coverings  or  enclosures  of  any  kind  are 
used  to  shelter  and  protect  the  cargo,  so  that  the 
same  cannot  be  tampered  with  without  violation  of 
their  seal.     It  i ;  their  duty  to  appoint  proper  cus- 
todians to  be  left  in  the  charge  and  safe-keeping  of 
the  prize  property,  so  long  as  the  same  shall  remain 
in  court,  or   until  the  possession  of  the  commis- 
sioners shall  be  superseded  by  that  of  the  ordinary 
officer  of  the  court,  the  marshal 

The  papers,  and  documents,  and  prize  property,  to  tak©  the 
being  thus  secured,  in  the  custody  of  the  court  as  u»e  mMter,  V 
the  guardian  of  the  public  interests,  it  is  next  the  l^J^^ 
duty  of  the  commissioners  to  proceed  without  any  de- 
lay whatever,  that  is  to  say,  as  soon  as  possible  after 
the  arrival  of  the  vessel,  to  take  the  examination  of 
witnesses,  who  are  to  be  none  others  than  the  mas- 
ter, officers  and  crew  of  the  captured  vessel,  or  per- 
sons actually  on  board  at  the  time  of  the  capture. 
The  examination  is  always  confined  to  such  persons 
in  the  first  instance,  and  is  never  extended  save  by 
special  permission  or  upon  an  order  for  further 
proof     Inasmuch  as  the  hearing  before  the  court  is  Rules  aa  to 
to  be  pnmanly,  m  all  cases,  upon  the  papers  and  ©f 
documents,  and  the  examination  of  the  persons  on 
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board  brought  in  with  the  pme,  and  upon  no  othfl 
evidence  whatever,  the  rules  of  the  court  require  a 
strict  adherence  to  all  the  prescribed  formalities  k 
the  taking  of  this  testimony.  These  roles  are  as 
follows  : 

Mret.  The  witnesses  must  be  produced  befiH? 
the  commissioners  in  succession,  so  that  all  may  be 
examined,  before  the  examination  of  any  one  is 
transmitted  to  and  filed  with  the  court.  Afe 
such  transmission  no  other  witness  can  be  exam- 
ined without  a  special  order  of  the  court. 

Second.  The  witnesses  most  be  examined  sepfr 
rately  and  apart  from  each  other,  and  without  tk 
instruction  or  presence  of  counsel,  or  of  any  other 
person  than  the  commissioners,  their  derk,  secre^ 
tary  or  actuary,  and  agents  of  the  parties,  other 
thsm  professional;  and  during  the  examinati<Hi 
the  witnesses  are  not  allowed  to  communicate 
with  or  be  instructed  by  counsel  K  professional 
counsel  were  allowed  to  be  present  at  the  ex- 
amination, and  especially  if  they  were  allow^  to 
take  notes  of  the  testimony,  the  purpose  of  the 
rule,  which  rigidly  requires  the  witnesses  to  be 
examined  apart  fix)m  each  other,  might  be  eijtirelj 
defeated. 

Third.  The  examination  of  the  witnesses  is,  in 
all  cases,  to  be  on  the  standing  interrogatories  i% 
preparatorio^  as  they  are  denominated.  The  stand- 
ing interrogatories  used  in  the  English  courts  oi 
admiralty,  have  been  drawn  with  great  care  and 
precision,  and  contain  sifting  inquiries  upon  even 
point  which  may  possibly  affect  the  question  of 
prize.  These  interrogatories,  which  may  be  found 
in  1  Robinson's  Eeports,  381,  have  served  as  a 
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xoodel  for  other  courts.  With  some  additions,  but 
"with  little  variation,  they  have  been  adopted  by  the 
several  district  judges  in  the  courts  of  the  United 
States,  and  with  some  modifications  prepared  by  the 
learned  judge  for  the  southern  district  of  New 
York,  will  be  found  in  the  appendix,  together  with 
the  prize  rules  adopted  by  that  court. 

JFourih.  In  the  taking  of  the  examination  of 
witnesses,  it  is  the  duty  of  the  commissioners  to  re- 
quire each  question  to  be  answered,  and  to  write 
down  the  answers,  or  cause  them  to  be  written 
down,  fully  and  perfectly,  so  as  to  meet  the  point 
of  every  inquiry,  and  not  allow  the  witness  to  evade 
a  searching  question  by  vague  or  ambiguous  state- 
ments. In  the  event  of  a  refusal  of  a  witness  either 
to  answer  at  all,  or  to  answer  fully,  it  is  the  duty  of 
the  commissioners  to  certify  the  fact  to  the  court,  in 
which  case,  not  only  is  the  witness  subjected  to  the 
penalty  of  imprisonment  for  contempt,  but  the  own- 
ers of  the  ship  and  cargo  may  be  subjected  to  the 
consequences  of  a  wilful  suppression  of  evidence. 

Fifth.  After  the  examination  is  complete,  it  is 
the  duty  of  the  commissioners  to  read  or  cause  to 
be  read  to  the  witness,  each  sheet  of  the  same,  and 
require  him  to  sign  each  sheet  separately,  and  also 
to  affix  thereto  their  own  signatures,  or  the  signa- 
ture of  one  of  them,  if  only  one  be  present,  or  the 
commissioners  jointly  or  separately,  as  they  please, 
and  as  emergencies  may  require. 

Sixth.  When  the  examination  of  all  the  wit- 
nesses is  concluded,  it  is  the  duty  of  the  commis- 
sioners securely  to  enclose  the  same,  and  cause  it  to 
be  sealed  with  their  seals,  and,  together  with  any 
papers  and  documents  foimd  on  board  the  vessel, 
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and  not  before  lodged  in  the  registry  of  tlie  couity 
to  be  forthwith  transmitted  to  the  court ;  and  no 
papers  or  documents  found  on  board,  and  not  de- 
livered to  the  judge  or  the  commissioners  befiwe^ 
or  at  the  time  of,  the  examination,  will  be  admitted 
in  evidence. 

These  several  rules  of  practice  will  be  found  to  be 
recognized  and  established  in  many  decided  case&^ 

As  soon  as  the  papers^  and  documents,  and  pre* 
paratory  examinations  are  transmitted  to  the  reg^ 
try  of  the  court,  it  is  the  duty  of  the  captors,  with- 
out delay,  to  apply  to  the  court  for  adjudicati<»i; 
and  in  case  of  neglect  or  refusal  on  their  part,  the 
The  ubei  in  ^^l^^^^^s  may  do  SO.  This  is  done  by  libeL  The 
prize  and  its  prize  libel  should  be  general  in  its  allegation,  coo- 
proper  o  taijoi^g  j^q^  special  averments  of  the  circumstanoes 
on  which  the  captors  base  their  claim  to  condemna- 
tion ;  but  simply  setting  forth  the  bringing  the  ves- 
sel in,  and  the  proceedings  against  her,  and  alleging 
generally  that  she  is  a  subject  of  prize  rights.  They 
are  not  required  to  state  their  grounda  They  are  enr 
titled  to  institute  the  inquiry,  and  take  the  chances 
of  the  benefit  of  any  fact  that  the  inquiry  may 
elicit.'  This  is  considered  an  advantage  in  fetvor 
of  the  captors,  but  controlled  by  their  liability  for 
costs  and  damages,  if  the  inquiry  should  prove  fii- 
tile ;  and  over-balanced  by  the  advantage  in  fevor 
of  the  claimant,  that  all  the  evidence  upon  which  the 

*  The  Eliza  and  Katy,  6  Rob.,  l^b\  The  Henrick  and  Mark, 
4  Rob.,  43 ;  The  Speculation,  2  Rob.,  243 ;  The  William  and 
Maty,  4  Rob.,  381 ;  The  Apollo,  5  Rob.,  286;,  The  Vu/ilantta, 
1  Rob.,  1 ;  Jennings  vs.  Carson,  4  Cranch,  2. 

*  The  Adeline,  9  Cranch,  244 ;  The  Fortuna,  1  DocL,  81. 
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libel  must  be  heard,  in  the  first  instance,  proceeds 
from  himself,  his  own  docimients,  his  own  witnesses, 
— the  captors  not  being  permitted,  except  in  cases 
marted  by  peculiar  circumstances,  to  furnish  any 
evidence  whatever. 

The  prize  libel  is  filed  by  a  proctor  for  the  cap-  By  whomflied. 
tors.  In  England,  in  cases  of  capture  by  govern- 
ment ships,  the  libel  is  filed  and  the  proceedings 
conducted  by  the  officers  of  the  government  exclu- 
sively; for  it  is  there  held,  that  the  crown  pos- 
sesses the  power  to  release  the  prize,  against  the 
yvUl  and  in  defeat  of  the  rights  of  the  captors,  at 
any  time  before  adjudication.^  In  the  United  States, 
although  the  courts  have  never  been  required  to 
pass  upon  the  question,  it  is  not  probable  that  the 
same  exclusive  authority  would  be  recognized ;  for 
there,  after  the  libel  is  filed,  the  power  is  vested  in 
the  court  alone,  and  no  release  or  restitution  of  the 
property  can  be  made  but  by  a  decree  of  the  court.* 
It  was  suggested  by  Judge  Story,  that  in  such  a 
case,  and  where  the  libel  was  filed  by  the  district 
attorney,  the  court  would,  in  the  absence  of  the  cap- 
tors, appoint  a  proctor  to  represent  their  interests. 

Upon  the  filing  of  the  libel,  a  monition  forth-  Monition  and 
with  issues,  citing  aU  persons  interested,  to  appear  ^^""^^ 
at  a  day  named  therein  (which,  in  England,  is  twen- 
ty days,  but  in  the  United  States  is  fixed  at  the 
discretion  of  the  district  judge),  and  show  cause 
why  the  property  should  not  be  condemned  as 

»  The  Msehe,  5  Rob.,  155,  173. 

*  Vide  Appendix  of  Supplementary  Rules  and  General  Principles 

announced  by  the  United  States  Judge  of  the  District  of  New 

York. 
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prize;  and  in  England,  as  well  as  in  the  United 
States,  the  monition  usually  includes  a  warrant  to 
take  possession  of  the  property.  The  necessity  of 
such  a  warrant  is  apparent,  where  the  property,  a? 
in  England,  is  in  the  custody  of  the  captors,  nirtil 
the  filing  of  the  libel ;  but  not  so  apparent,  where, 
as  in  the  United  States,  it  is  already  in  the  custody 
of  the  court ;  for  it  would  be  a  mere  transfer  from 
the  custody  of  the  commissioners  who  are  officer 
of  the  court,  to  that  of  the  marshal,  who  is  also  an 
officer  of  the  court  But  this  change  of  custody, 
under  a  warrant  .issued  with  the  monition,  has  been 
the  usual  practice  in  the  United  States ;  and  when 
the  marshal  thus  takes  possession,  he  is  boimd  to 
keep  the  property  in  ealva  et  arcta  cuatodia ;  and 
if,  by  his  negligence,  any  loss  happens,  he  is  respon- 
sible to  the  court ;  for  he,  like  the  commissioners^ 
is  the  mere  agent  of  the  court,  engaged  to  make 
(»ffective  its  guardianship. 
Senrioe  of  mo.  The  mouition  is  served  in  England  by  posting  a 
copy  at  the  Royal  Exchange,  in  London;  in  the 
•  United  States,  by  posting  a  copy  on  the  mast  of 
the  prize  vessel,  and  wheresoever  the  judge  may 
direct,  and  also  by  publication  in  the  newspaper^ 
of  the  place  or  vicinity. 
Proceedings  If^  upon  the  retum  day  of  the  process,  no  claim 
if  no  cdaim  is  or  has  been  interposed,  a  default  is  entered  of 
^"®*^  record,  an4  the  court  thereupon  proceeds  to  exam- 

ine the  evidence ;  and  if  the  proof  of  enemy's  prop- 
erty—or of  lawiul  prize  for  any  sufficient  cause,  if 
it  be  not  enemy's  property  be  clearly  established- 
will  immediately  decree  condemnation.  If,  upon  the 
evidence,  the  case  appear  at  all  doubtful,  a  decision 
will  be  postponed. 
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It  has  been  customary,  by  the  modem  practice, 
iM>t  to  condemn  merchandise  in  default  of  claim, 
till  a  year  and  a  day  have  elapsed  after  the  service 
of  process,  except  where  the  presumption  is  strong 
of  enemy^s  property,  upon  reasonable  evidence.^ 

If,  however,  a  claim  be  interposed,  the  cause  is  to  The  daim. 
be  heard  in  its  proper  order,  upon  the  ship's  papers 
and  the  preparatory  examinations.  This  brings  us 
to  a  consideration  of  the  claim  made,  in  opposition 
to  the  alleged  rights  of  the  captors,  and  the  rules 
by  which  it  is  governed. 

The  claim  must  be  made  by  the  parties  interested,  By  whom 
if  present,  and  if  not,  by  the  master  of  the  vessel,  or  ™*^* 
by  some  agent  of  the  owners  of  the  property.  It 
must  be  made  by  the  general  owner  of  the  prop 
erty ;  one  who  has  a  lien  upon  it  for  the  payment  of  a 
debt,  liquidated  or  not,  is  not  entitled  to  claim,  nor  is 
a  mortgagee  where  the  morgagor  remains  in  posses^ 
sion.  A  mere  stranger  is  not  permitted  to  interpose  a 
claim,  to  speculate  on  the  chances  of  restitution,* 

It  is  a  general  principle,  well  established,  that  no  • 
one  can  be  allowed  to  claim  in  a  prize  court,  where 
the  transaction  in  which  he  is  engaged  is  in  viola- 
tion of  the  municipal  laws  of  his  own  country.' 

'  The  Harrison,  1  Wheat.,  298 ;  The  Staadt  Bmbden,  1  Rob., 
26 ;  The  Avery,  2  Gall.,  308. 

*  The  Beiey,  1  Rob.,  98  ;  The  Mentor,  1  Rob.,  181 ;  The  Hul- 
dah,  3  Rob.,  239 ;  7%«  Oeorge,  3  Rob.,  129 ;  7%«  William,  4  Rob., 
216;  The  Susanna,  6  Rob.,  48;  The  Tobago,  5  Rob.,  218;  The 
Frances^  SCranch,  235,  413 ;  The  Marianna,  6  Rob.,  24  ;  Bolch 
vs.  Barrel,  Bee.,  1A. 

"  The  Walsingham  Packet,  2  Rob.,  17 ;  The  Eirusco,  4  Rob. 
262  ;  The  Cornelius  and  Maria^  6  Rob.,  23  ;  The  Ahbey^  ib.,  251 
The  Recovery^  6  Rob.,  341. 
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Nor  can  one  be  allowed  to  interpose  a  clidm  y^ 
is  engaged  in  a  trade  forbidden  by  the  laws  of 
nature,  of  his  own  country,  and  of  the  fonmt* 
Unless  under  a  flag  of  truce,  a  pass,  license,  treaty, 
or  some  public  act  of  suspension  of  hostile  charac- 
ter, the  rule  is  inflexible  that  an  enemy  cannot 
interpose  a  claim.' 

And  even  where  a  capture  has  been  made  in 
violation  of  the  territorial  jurisdiction  of  a  neutral 
country,  the  claim  for  restitution  cannot  be  made 
by  the  enemy  in  person,  but  must  be  by  the  neutral 
goveraraent.  The  form  of  the  claim  consists  of  a 
simple  statement  of  ownership  and  denial  of  lawful 
prize.  It  is  not  amendable,  as  a  matter  of  course, 
nor  will  an  amendment  be  allowed  to  correct  tlie 
generality  of  a  claim,  unless  sufficient  excuse  fe 
shown  for  the  omission  on  filing."  An  appearand 
by  a  proctor  for  the  claimants  duly  entered,  cures 
aU  defects  of  process,  such  as  the  want  of  monition 
or  of  due  notice ;  and  a  general  appearance  for  one 
partner  is  binding  upon  all,  even  though  the  one 
had  no  special  authority  to  appoint  a  proctor.*  The 
claim  must,  in  all  cases,  be  accompanied  by  an 
AffldftTit  of  affidavit  of  the  claimant  or  his  lawful  representar 
tive  (where  the  owner  is  absent  at  a  great  distance), 
specifying  the  facts  on  which  the  claim  is  based,  and 
their  verity ;  and  before  a  claim  is  filed,  accom- 
panied by  a  special  affidavit  of  the  facts  relied  on 
to  sustain  it,  it  is  a  settled  rule  that  no  party  is 
permitted  to  examine  the  papers  filed  or  the  pre- 

'  The  Amedie,  Edinbni^h  Review,  Vol  XVI.,  No.  21,  p.  426. 

•  The  Hoop,  1  Rob.,  196 ;   7%«  Vrow  Cathertnoy  6    Rob^  15, 
and  note  to  3  Rob.,  162. 

»  The  Graaf  Bemsioff,  3  Rob.,  109;  The  Saily,  3  Rob.,  179 

*  Pcnballow  v$.  Jones,  3  Dallas,  87. 
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paratorj  examination  wliich  lias  been  transmitted 
to  the  court  Such  examinations,  as  enabling  par-  ?«!»"  ^  wff- 
ties  to  shape  their  claims  to  suit  the  case  as  estab-  ammabie  nntfl 
lished,  might  lead  to  very  great  abuses.  Where,  ^<^^^JS^ 
liowever,  a  reference  to  the  ship's  papers  may  be 
essential,  to  enable  a  party  to  state  in  his  affidavit 
the  particulars  of  his  claim,  in  such  case,  and  upon 
a  special  application,  setting  forth  the  particular  pa- 
per or  fact  sought  to  be  ascertained,  the  court  will 
ixllow  an  examination  of  the  paper  specially  relating 
to  that  particular  named  in  the  application.^  As  a 
general  rule,  it  is  settled,  that  no  claim  which  is  di- 
rectly antagonistic  to  the  ship's  papers  and  the  pre- 
pai-atory  examination  can  be  admitted.  This,  how- 
ever, applies  to  cases  arising  during,  and  not  prior  to, 
the  war.  And  when  a  necessity  of  a  simulation  of 
papers,  can  be  shown  by  a  citizen,  as  in  the  case 
of  trade  with  the  enemy  licensed  by  the  state,  the 
rule  Is  not  so  unbending  as  to  exclude  his  interest.® 

It  is  a  mistaken  idea  that  has  been  entertained,  claim  for  de- 
that  after  an  appraisement  of  property  brought  in  ^^^  ^^ 
as  prize,  the  claimant  is  entitled  to  its  delivery  to 
him  as  of  course,  upon  the  execution  of  sufficient 
bail  therefor.  This  is  not  so,  for  it  is  an  established 
rule  of  prize  courts,  never  to  allow  property  to  be 
delivered  on  bail,  except  by  the  consent  of  all  the 
parties,  prior  to  a  hearing,  in  the  first  instance,  upon 
the  ship's  papers  and  the  examinations  in  preparor 
torio. 

If  any  of  the  prize  property  be  perishable,  an 
interlocutory  decree  of  sale  may  be  had,  so  that 
no  inconvenience  can  result  from  an  adherence  to 

Tlie  Fort  Mary]  3  Rob.,  233. 
•  i>i  Flora,  6  Rob.,  1 ;  The  Anna  Caihmna,  5  Rob.,  15. 
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the  rule,  whereas  its  violation  would  inevitably 
lead  to  firaudulent  practices.^    Even  after  a  hearing, 
if  the  claim  should  be  rejected,  or  be  affected  by  an 
imputation  of  fraudulent  or  unlawftil  conduct,  at 
though  an  appeal  be  interposed,  the   applicati<» 
for  a  delivery  of  the  property  on  bail  will  not  be 
granted.      But  if  the  claimant  should   obtab  a 
decree  in  his  favor,  interposition  of  an  appeal  by 
the  captors,  will  not  prevent  a  favorable  consider- 
ation, by  the  court,  of  an  application  for  delivery 
of  the  property  on  baiL     And  such  an  application 
is  always  listened  to,  if,  after  the  hearing,  the  case 
be  so  doubtful  that  an  order  for  fiirther  proof  is 
directed  by  the  court. 

In  all  cases,  the  hearing  in  the  first  instance,  is 
upon  the  libel  and  claim,  the  ship's  papers  and 
documents  foimd  on  board,  and  the  examination 
of  the  master  and  officers  and  crew  of  the  captured 
vessel.  "  This  is  not,''  as  Judge  Story  says,  "  a  mere 
matter  of  practice  and  form;  it  is  the  very  essence 
of  the  administration  of  prize  law,  and  it  is  a  great 
n^istake  to  admit  the  common  law  notions  in  re- 
spect to  evidence  to  prevail  in  proceedings  which 
have  no  analogy  to  those  at  common  law."* 
Effect  of  de-  K,  upon  the  hearing,  a  decree  of  condemnation  be 
2miu^on°«i  rendered,  and  the  claimants  appeal  therefrom,  the 
^^^•™«-  captors  are,  in  general,  entitled  to  a  delivery  of  the 
prize  property  upon  bail ;  but  if  there  be  no  aj^al, 
then  the  decree  of  condemnation  is  forthwith  exe- 
cuted by  a  sale  and  distribution  of  the  proceeds. 

'  Tke  Copenhagen,  3  Rob.,  178. 

•  Wheaton,  494,  note ;   The  Francis,  1  Gall.,  614,  and  8  Cr., 
348;  The  Diana,  2  Gall.,  164 ;  Pratt's  Story,  60. 
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In  prize  courts,  as  in  all  other  judicial  tribunals,  Presumptiona 
there*  are  certain  legal  presumptions  which  affect  ^urts. 
the  parties,  and  are  regarded  as  of  general  applica- 
tion. Thus,  possession  is  considered  as  prima  evi- 
dence of  property  ;^  and  thus,  the  title  to  property 
captured,  h  presumed  to  be  in  the  enemy,  in  the 
absence  of  all  evidence  to  establish  any  proprietary 
interest.*    And  so,  too,  goods  found  in  an  enemy'a/^d  the  bur- 

-  .  '         '  *=^  ,  -•'      den  of  proof 

snip,  are  presumed  to  be  enemy  s  property,  unless  r  -  '^•-- 
accompanying  them  there  be  dociynentary  proof  of 
a  distinct  neutral  character.'  Where  property  falls 
within  the  character  of  contraband,  it  is  presumed 
not  to  be  the  product  of  the  claimant's  own  coun- 
try, which  exempts  it  from  seizure,  unless  that  fact 
"be  proved  by  the  claimant.* 

A  merchant  transacting  business  as  such,  is  pre- 
sumed to  be  doing  bo  on  his  own  account ;.  but  if 
the  person  acting  be  not  a  merchant,  that  may  give 
a  qualified  character  to  his  acts.* 

Where  a  ship  has  been  captiu'ed  and  carried  into 
the  port  of  an  eiiemy,  and  is  subsequently  found  in 
the  possession  of  a  neutral,  the  presumption  is,  that 
there  has  been  a  regular  condemnation  and  sale,  and 
it  is  incumbent  on  the  party  claiming  the  property 
from  the  neutral  possession,  to  prove  the  contrary.* 

Where,  by  the  provisions  of  a  treaty,  persons  hap- 
pening to  be  settled  in  a  ceded  port,  are  to  remove 

^MUler  vs.  The  Beaolution,  2  DalL,  19. 

•  The  Ma^nusy  1  Rob.,  31. 
'  Loccenius,  Lib.  IL,  c.  iL,  n.  4 ;  Gros  de  Jnr.  BeL  et  Pao.,  lib. 

EL,  c.  vi.,  §  6. 

•  The  Twee  Juffrowen,  4  Rob.,  242. 

•  The  Jonge  Pieter,  4Rob.,  242. 

•  The  Countess  of  Lauderdale,  4  Rob.,  283. 
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therefrom,  the  presumption  is  in  their  fiivor,  asd 
must  be  rebutted  by  proof  that  they  did  not  intead 
to  remove.* 

The  testimony  of  the  master  of  the  captured  ve^ 
^»el  iis  to  her  destination,  and  also  as  to  the  allied 
treatment  of  the  crew,  is  held  conclusive  upon  th^e 
lK>ints,  if  it  be  not  contradicted  or  fairly  disered- 
ited.* 

The  national       The  national  character  of  the  captured  propertf 

onaracter  of,,  •,  *^  • 

prize  property  18,  in  the  large  majority  of  cases,  the  principal  ques- 
question^^dis-  tlou  discussed  ou  the  hearing.  The  determination 
hMril^e^*^  ^^^  ^^^  *^^®  question  depends  upon  many  and  varioi^ 
cii*cumstances,  such  as  the  habits  and  trade  of  the 
ship,  the  nature  of  the  voyage  and  cargo,  the  legal 
or  illegal  conduct  of  the  parties,  and  upon  the  na- 
tional domicil  of  the  asserted  proprietor,  or  the 
nature  of  the  title  by  virtue  of  which  he  daims. 
These  several  insignia  of  hostility  of  character  have 
already  been  folly  considered  in  the  chapter  treat- 
ing of  that  subject.  In  this  connection  it  will  be 
sufficient  simply  to  refer  to  the  leading  principles^ 
and  to  the  decisions  of  the  prize  courts  by  whidi 
they  have  been  established.  In  all  cases  of  con- 
demnation, whatever  be  the  fact,  by  intendment  of 
law  the  property  is  deemed  enemy^s  property,  and 
is  eo  nomine  condemned.' 

In  the  determination  of  the  question  of  enemy  or 

'  The  Diana,  5  Rob.,  60. 

•  The  Die  Frie  Darner,  6  Rob.,  357. 

»  The  EUebe,  6  Rob.,  173;  The  Kelly,  1  Rob.,  219;  2%« 
Alexander,  8  Oranch,  169;  The  Julia,  8  Cranch,  181;  The 
Thomas  Gibbons,  8  Cranch,  421 ;  The  St.  Lawrence^  1  GalL,  582; 
The  Joseph,  1  Gall.,  545. 
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neutral,  it  is  settled,  that  where  a  person  has  his 
domicil,  there  is  his  country,  whatever  may  be  his 
country  of  birth  or  adoption.^ 

In  all  cases,  the  master  and  crew  are  presumed  Question  of 
to  possess  the  national  character  of  the  vessel  to  acter. 
MrMch  they  are  attached,  during  the  time  of  their 
employment* 

A  person  who  remains  in  a  belligerent  country  Aa  affected  by 
for  several  years,  paying  taxes,  etc.,  though  his  de-  °°" 
sign  at  first  was  a  mere  temporary  gojoum,  loses  his 
national  character.^ 

A  neutral  consul  resident  and  trading  in  a  bel- 
ligerent country,  is  deemed  a  belligerent.* 

The  native  character  reverts  at  once,  upon  re- 
moval, and  indeed  as  soon  as  one  puts  himself  i^- 
itinera  to  his  native  country,  animo  revertervdi. 

A  neutral  merchant  trading  in  the  enemy's  coun-  AB^aflfected  bj 
try  as  a  privileged  trader,  is  deemed  an  enemy,  but 
not  if  he  be  engaged  in  the  ordinary  and  accus- 
tomed trade  of  neutral  merchants.^ 

The  domicil  of  a  commercial  partnership  is  reg- 
ulated by  that  of  the  persons  composing.* 

"  The  Vigilantia,  1  Rob.,  1 ;  The  Endraught,  1  Rob.,  19;  The 
Susan  Christina,  1  Rob.,  237 ;  The  Indian  Chief,  3  Rob.,  23 ; 
The  President,  6  Rob.,  277;  The  Neptunus,  6  Rob.,  403  ;  The 
Venui,  9  Cranch.,  253 ;  The  Frances,  1  Gall.,  614 ;  McCannel  vs. 
Hector,  3  Bos.  and  PuL,  113. 

*  The  Endraught,  1  Rob.,  23;  The  Bemou,  1  Rob.,  103;  7^ 
Fredericki  6  Rob.,  8 ;  The  Ann,  1  Dod.,  221. 

'  The  Harmony,  2  Rob.,  232. 

*  The  Indian  Cldef,  3  Rob.,  22 ;  The  Josephine,  4  Rob.,  26 ; 
The^  Ciiio,  3  Rob.,  38 ;  La  Virginie,  5  Rob.,  98 ;  The  St.  Law- 
fence,  1  Gall,  467. 

•  The  Anna  Catherina,  4  Rob.,  119;  The  Rendsherg,  4  Rob.,  139. 

•  The  Viglantia,  1  Rob.,  1,  14,  19;  The  Susa,  2  Rob.,  266; 
The  Indiana,  3  Rob.,  44  ;  The  Portland^  3  Rob.,  44 ;  The  Vriend- 
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If  a  neutral  merchant  continue  in  a  house  <i 
trade  in  the  enemy's  country  after  knowledge  of  tk 
war,  he  is  regarded  as  an  enemy.* 

The  character  of  the  traffic  alone,  is  sometimtt 
sufficient  proof  of  hostile  character,  as,  if  a  neutral 
be  eu  gaged  in  the  enemy's  navigation,  it  impres!e^ 
a  hostile  character  upon  all  his  vessels  which  have 
no  distinct  national  character,  as  well  as  the  one  sc> 
employed.* 
^  affected^  7;he  flag  or  pass  under  which  a  ship  is  sailed  L* 
orpaasw  deouicd  couclusivc  evidence  of  its  national  cha^a^ 
ter,  though  in  general,  the  national  charact^  of  a 
vessel  depends  on  the  domicil  of  the  owner ;  but 
the  owner  is  bound  by  the  flag  or  pass  which  hr 
sees  fit  to*  make  use  of,  and  when  it  happens  to 
operate  against  him,  he  is  not  at  liberty  to  deny  tit 
character  which  he  assumed  for  his  benefit.  Such 
flag  or  pass  so  assumed  does  not  bind  other parUea  asf 
against  the  owner.  They  are  ieit  liberty  to  prove 
the  spurious  character  of  the  credentials,  and  the 
sifting  of  the  evidence  upon  the  hearing,  by  priie 
courts,  is  frequently  directed  to  removing  the  mask 
and  exposing  the  true  character  of  the  v^el  in 
question.* 

*?Aap,  4  Rob.,  166 ;  Tkt  J<mge  Klassina,  6  Rob.,  297 ;  The 
Antonia  Johanna,  1  Wbeat,  159  ;  The  St  Jote  Indiana^  2  GalL 
268. 

*  The  Francis,  1  Gallia.,  618,  and  S.  C,  8  Granch,  -348 ;  Tht 
8u8a,  2  Rob.,  251,  255. 

•  The  Vriendschap,  4  Rob.,  166. 

»  The  Vigilantin,  1  Rob.,  1,  19,  26;  7%tf  Vrow  Catherine,  5 
Rob.,  161;  The  Success,  1  Dod.,  131;  The  Planter's  Wench,  h 
Rob.,  22  ;  The  Magnus,  1  Rob.,  31 ;  The  Ffyriima,  1  Dod.,  S7  ; 
The  Prineessa,  2  Rob.,  49;  The  Anna  Catherinay  4  Rob^  107; 
The  Comm(rce,  1  AMieat.,  382. 
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The  subject  of  the  transfer  of  enemy's  ships  dur-  As  affected  by 
ing  war,  has  already  been  fully  considered.    The  seia  during^ 
effect  of  such  transfer  becomes  very  often  an  im-  ^^' 
portant  question  at  the  hearing,  and  has  frequently 
l3een  discussed  in  prize  courts.    The  student  is  re- 
ferred to  numerous  additional  authorities,  illustrat- 
ing the  practice  of  the  tribunala^  • 

So,  too,  has  already  been  considered,  the  effect  i^^^^^®^^ 
of  a  transfer  of  property  in  cargo,  from  an  enemy  to  tranntu, 
neutrals,  while  upon  the  voyage,  or  as  it  is  called, 
tTh  tran&itu.  This  is  a  fruitful  question  for  discus- 
sion and  the  determination  of  prize  courts  upon  the 
hearing ;  and  the  reader  is  here  referred  to  many 
decisions  upon  the  subject  both  by  tjie  courts  of 
England  and  the  United  States.* 

It  is  sufficient  after  the  consideration  already  niegidtradets 
given  to  the  subject  of  illegal  trade,  or  that  which  prietaiy  inter- 
becomes  illegal  during  war,  to  refer  to  the  leading  ®®*^ 
decisions  of  the  prize  courts  upon  that  subject,  as 


»  The  Phcmix,  6  Rob.,  20 ;  The  Dree  Gebroeders,  4  Rob.,  232 ; 
BentzorCs  Claim,  9  Cranch,  191;  The  Bemou,  1  Rob.,  102;  The 
Seeks  Oedschmistem,  4  Rob.,  100 ;  The  Argo,  1  Rob.,  158 ;  The 
Jenny,  4i  Rob.,  31;  The  Omnibus,  6  Rob.,  71;  Tlie  Minerva, 
6  Rob.,  396 ;  The  Packet  de  Bilhoa,  1  Rob.,133  ;  TheKoyt  Gcd- 
ackt,  2  Rob.,  137,  note  a. 

•  The  Danckebaar  Africaan,  1  Rob.',  107 ;  The  Ilateielda,  1 
Rob.,  114 ;  The  Vrow  Margaretha,  1  Rob.,  336  ;  The  Jan  Frede- 
rick, 5  Rob.,  128  ;  TJie  Carl  Walter,  4  Rob.,  207 ;  The  Sally,  S 
Rob.,  300,  note  a ;  The  Atlas,  3  Rob.,  299 ;  The  Anna  Catherina, 
4  Rob.,  107 ;  2%e  Rendsburg,  4  Rob.,  Ul ',  The  Jan  Frederick,  5 
Rob.,  128  ;  The  Aurora,  4  Rob.,.  218  ;  The  Merrimack,  8  Cranch 
317  ;  The  Marianna,  6  Rob.,  24  ;  The  St.  Jose  Indinno,  2  Ghillia., 
268,  1  Wheat.,  208 ;  The  Venue,  8  Cnuich,  253 ;  The  Frances,  1 
Gall.,  445,  S.  C,  8  Cranch,  344,  9  Cranch,  183 ;  7^  Mary  and 
Susan,  1  Wheat.,  25 ;   The  Josephine,  4  Rob.,  25. 
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affectiiig  the  important  question  to  be  deternnned 
at  the  heaidng  of  proprietary  interest.^ 
^lati^^d"^     Allied  to  the  subject  of  illegal  trade,  prize  oraiti 
blockade;  of  ai'e  ofteu  required,  at  the  hearing,  to   detennitt 
UQdTi  tirade    upon  the  evidence,  whether  there  has  been  a  vicia- 
ooMtT^Cith  *^^^  ^^'  ^^  attempted  violation  of  a  lawful  Week- 
her  colonies;  ade,  an  illegal  traffic  in  contraband  of  war,  a  les^ 
to  search,      auce  to  the  right  of  search,  an  engagement  in  tiie 
coasting  or  colonial  trade  of  the  enemy,  or  mmeth 
tral  conduct  of  any  character.    These  several  sclh 
jects  have  been  foUy  reviewed.     Some  farther  wor 
thorities  are  here  referred  to,  as  well  as  others  re 
lating  to  the  principles  adopted  by  prize  courte  as 
to  the  important  question,  of  the  binding  character 
of  the  acts  of  the  master  of  the  vessel,  under  vari- 
ous circumstances  upon  the  owner  of  the  ves^  (S 
the  cargo.* 

•  The  Vigilantia,  1  Rob.,  1,  14;  The  Hoop,  1  Rob.,  196;  P9tU 
VB.  Bell,  8  T.  R.,  648  ;  The  Bapid,  8  Cranch,  155 ;  S,  C,  1  GalL, 
295;  The  Alexander,  8  Cranch,  169;  S.  C,  1  Galiis,  632;  Tkt 
Joteph,  8  Cranch,  461 ;  S.  C,  1  Galiis,  645 ;  The  Naiade,  4  Rob^ 
251;  The  JVeptunus,  6  Rob.,  403;  The  Danous,  4  Rob.,  255; 
The  Ann,  1  Dod.,  221  ;  The  Abhy,  5  Rob.,  251 ;  The  Mary,  1 
Galiis.,  620  ;  S.  C,  9  Cranch,  120 ;  The  Lord  Wellint/«m,  2  GaB- 
is.,  103;  The  Julia,  1  Gallia.,  594;  S.  C,  8  Cranch,  181 ;  HU 
Aurora,  8  Cranch,  203 ;  The  Hiram,  8  Cranch,  444 ;  S.  C,  1 
Wheat.,  440 ;  The  Ariadne,  2  Wheat,  143 ;  The  Atlas,  3  Roh, 
299  ;  The  Snlly,  3  Rob.,  300,  and  note  a. 

•  The  Boedes  Lust,  5  Rob.,  233,  1  Wheat.,  389,  note,  1  Wheat, 
607 ;  app.  note  3 ;  The  Vrow  Judith,  1  Rob.,  150  ;  The  AdoM, 
6  Rob.,  256;  The  Imim,  3  Rob.,  167 ;  The  Mars,  6  Rob.,  79; 
The  Bosalie  and  Betty,  2  Rob.,  343  ;  The  Alexander^  4  Rok,  93; 
The  EUehe,  5  Rob.,  173 ;  The  Shepherdess,  6  Rob.,  262  ;  The 
Hiram,  1  Wheat,  440;  The  Dispatch,  8  Rob.,  279;  The  Nrre^df, 
9  Cranch,  888  ;  The  Fanny,  1  Dod.,  448  ;  The  Vr^w  J*^<f'tk, 
1  Rob.,  160;  The  St,  Nicholas,  1  Wheat,  417;  The  I'kanii 
Ins.  Co.  YB.  Pratt,  2  Binney,  308;  Oswell  vs.  Vigne,  16  EsaL, 
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"WTien  a  sentence  is  pronounced  in  a  prize  court,  The  docreG  of 
apon  a  hearing  m  the  first  instance,  whether  it  be  and  proceed- 
of  condemnation,  or  acquittal  and  restitution,  it  is,  "*^  thereon. 
in  all  cases,  an  interlocutory  decree,  where  any  thing 
further  remains  to  be  done  by  the  court,  after  de- 
ciding that  the  property  is  to  be  condemned  or  re- 
stored.    And  first,  we  will  briefly  review  the  sub- 
^^equent  proceedings  upon  an  interlocutory  decree 
of  condemnation. 

Condemnation  being  decreed,  the  next  question  who  are  cap- 
tor the  prize  court  to  determine  is,  who  are  the  cnptora  cnti- 
raptors  entitled  to  distribution.  uuLtrihution. 

We  have  already  passed  in  review  the  settled 
principles  upon  which  this  question  is  to  be  decided 
"by  the  court ;  in  connection  with  captures  made  by 
commissioned  or  non-commissioned  vessels — ^public, 
private  or  armed  vessels — and  as  to  jointcapture, 
and  the  principles  upon  which  it  is  to  be  determined 
what  is  a  joint-capture,  and  who  are  entitled  to  share 
in  the  distribution  as  joint-captors. 

It  is  not  usual  to  file  a  claim  of  loint-capture  be-  ^^^^  <^ 

,  «T  .1         of  joint  capture 

fore  the  interlocutory  decree  of  condemnation ;  but  to  be  filed,  and 
if  it  be  delayed  until  after  a  decree  of  distribution,  eetabuSied* 
it  is  too  late — unless  it  should  happen  that  an  ap- 
peal has  been  taken  from  the  decree,  when,  as  mat- 
ter of  favor,  it  seems  that  a  claim  of  joint-capture 
may  be  admitted.^ 

It  is  a  settled  rule  of  prize  courts,  that  a  claim 
of  joint-capture  must  be  made  in  the  ordinary  way, 
by  a  regular  allegation  of  the  facts  and  circum- 

70;  Tlu  Neptunus,  1  Rob.,  170 ;    The  Hoop,  1  Rob.,  196 ;    The 
Daankbaarheit,  1  Dod.,  183.  .  \ 

•  Duckworth  vs.  Tuehety  2  Taunt,  1 ;  The  Stella  del  Norte,  5 
Bob.,  349;  Home  vs.  Camden,  2  H.  ;BI,  533. 
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stances  relied  upon  to  entitle  the  claimants  to  ahart 
to  which  allegations  the  captors  are  permitted  i*j 
file  counter-allegations,  and  the  issue  thus  made,  b 
to  be  sustained  by  proofs  (the  onus  being  upon  tlte 
claimants  to  the  rights  of  joint-captors)  taken  be- 
fore the  commissioners — being  documentary,  and 
the  testimony  of  competent  witnessea  No  ord 
evidence  is  admitted,  nor  are  ex  parte  affidavits  al- 
lowed.^ K,  upon  the  allegations  set  forth  in  the 
claim  filed,  the  court  should  be  clearly  satisfied 
that,  as  matter  of  law,  the  claim  cannot  be  sob- 
tained,  it  will  be  rejected  in  limine,  without  in- 
quiry into  the  facts.*  To  sustain  a  claim  of  joint- 
capture,  proof  of  the  admission  of  the  £act  of  jomt- 
capture  by  the  capturing  ship  at  the  time  of  cap- 
ture, is  considered  conclusive,  unless  invalidated; 
and  a  renunciation  of  the  claim  at  the  time  by  the 
asserted  joint-captors,  is  alike  conclusive.  The  en- 
dence  of  witnesses  on  board  the  ship  setting  up  the 
claim  of  joint-capture,  unless  corroborated  by  evi- 
dence aliunde^  is  never  sufficient  to  sustain  the 
Diatributive  claim.*  In  the  case  of  joint-capture  by  public 
propoHums.  gj^jpj^  ^^ie  distributive  portions  are  r^ulated  gen- 
erally by  statute  provisions. 

In  the  United  States,  this  is  done  by  the  act  of 
April  22d,  1800,  cL  xxxiiL,  providing  that  the  cap 
turing  ships  shall  share  "  accoi-ding  to  the  number 
of  men  and  guns  on  board  each  ship  in  sight." 

^2%«  Urania,  6  Rob.,  148;  La  VirginU,  5  Rob.,  124;  The 
Union,  1  Dod.,  346  ;   The  John,  1  Dod.,  363. 

•  The  Waaksamheid,  3  Rob.,  1. 

»  The  Fadrelandet,  5  Rob.,.  120;  Za  Fhre,  5  Rob.,  268:  Tki 
John,  1  Dod.,  363;  The  San  Joee,  6  Rob.,  244;  The  WiUi'm 
and  Mary,  4  Rob.,  381. 
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!No  statute  provisions  for  distribution  exist  in  the 
oase  of  joint-capture  by  privateera  By  the  general 
x-ixle  of  the  prize  law,  distribution  in  such  case  is  to 
l>e  in  proportion  to  the  relative  strength,  ascertained 
l>y  the  number  of  men  on  board  each  ship  assisting 
ixi  the  capture.^ 

Upon  a  decree  of  condemnation,  if  no  claim  of  ^^  .?°^.  ^"^ 

.      ,     ■''  ,  '  distribntiODi 

joint-capture  be  interposed,  and  there  be  no  appeal,  when  there  is 
tlie  right  rests  in  the  captors ;  and  in  England,  if  joint^ture 
tlie  capture  be  by  a  private  armed  vessel,  the  captors  ^^  noappeaL 
aje  put  in  possession  and  permitted  to  make  sale, 
and  return  an  account  into  coxui).      But  in  the 
United  States,  all  sales  of  prize  property,  w^hether 
"before  or  after  decree,  are  made  by  the  marshal, 
Tinder  the  provisions  of  the  act  of  Congress,  of  Jan- 
nary  27th,  1813,  chap.  civ. 

To  enable  the  court  to  render  a  final  decree  of  ^^5cree  of  dis- 
distribution  after  the  sale,  it  is  requisite  that  the 
testimony  should  be  taken  by  the  commissioners, 
bearing  upon  the  questions  of  superiority  or  infe- 
riority of  force,  and  of  the  officers  and  men  en- 
titled to  share  in  their  several  grades,  as  shovni 
by  the  muster-rolls,  eta,  and  report  the  same  to  the 
court 

In  the  case  of  capture  by  public  armed  ships,  the 
condemnation  is  alv^ays  to  the  government,  but  the 
proceeds  are  distributed  pursuant  to  statute  pro- 
visions ;  and  this  provision,  in  the  United  States, 
is  made  by  the  act  of  April  23d,  1800,  chap.  xxxiiL, 
and  the  prize  act  of  June  26, 1812,  chap,  evil,  makes 
provision  for  the  distribution  of  the  proceeds  w^here 

'  Roberts  vs.  Hartley,  Doug.,  311;  7%c  Dispatch,  2  Gall,  1; 
Duckworth  V8.  Tucker^  2  Taunt,  7 ;  The  Ttoee  Gesuster,  2  Rob., 
284 ;  Le  Franc,  2  Rob.,  285. 
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the  capture  is  made  by  duly  commissioned  priva- 
teera  In  the  appendix  will  be  found  the  general 
provisions  as  to  distribution.  Non-commissionei 
persons  are  not,  as  a  general  rule,  entitled  to  tk 
benefit  of  prize ;  but  exceptions  have  been  made  in 
favor  of  cases  where  great  personal  gallantry  lia^ 
been  exhibited,  and  piize  courts  have,  in  somf 
instances,  awarded  to  such  persons  the  entire  pro- 
ceeds.^ 

Decreo  necea-  Distribution  canuot  be  made  without  a  decre^^ 
buUon.  *^ "  aiid  such  decree  is  upon  the  application  of  the 
parties  or  the  mere  motion  of  the  court  itself;  but 
no  one  can  claim  a  share,  whose  claim  has  not  beeu 
admitted  and  supported  in  the  prize  court.*  As  tc) 
the  circumstances  under  which  a  commander  is  or 
is  not  entitled  to  share,  much  discussion  has  been 
had ;  and  all  the  authorities,  both  in  England  and 
the  United  States,  upon  this  point,  are  collected  in 
a  decision  of  one  of  the  United  States  comrte,  to 
which  reference  is  made.' 
Head-money.  By  Statute,  both  in  England  and  the  United 
States  (the  latter  by  the  act  of  April  23d,  1800, 
chap,  xxxiii.,  §  7),  in  addition  to  the  prize  proceeds, 
a  bounty  of  twenty  dollars  for  each  person  on  board 
any  ship  of  an  enemy  at  the  commencement  of  an 
action,  which  is  sunk  or  destroyed  by  any  ship  of  . 

»  The  Haase,  1  Rob.,  286  ;  The  Amor  Parentum,  1  Rob.,  803: 
The  Jo9eph^  1  Gall,  545. 

•  Kean  vs.  Brig  Gloucester^  2  Dall.,  36  ;  Penhallow  va.  Doane, 
8  Dall.,  54;  THie  Herkimer,  Stewart,  128;  Bingham  vs.  Cabot, 
8  Dall.,  19. 

<  Decatur  vs.  Chew,  1  Oall.,  506 ;  vide  abo  2^  Diomede,  1 
Acton,  69,  239. 


DEOBEE — COKBElOfATIOK  AM)   ITB  INGIDEKTS.  41t 

^'<iual  or  infenor  foree^  is  granted  for  division  among 
"fclie  officers  and  crew  as  prize  money — and  this  is 
oiiUed  Itead-money.  The  act  of  the  Congress  of  the 
United  States  upon  this  subject,  has  received  no 
judicial  construction;  but  under  the  British  act 
ttere  have  been  several  decisions,  to  which  refer- 
ence is  made.^ 

Where  no  special  statute  intervenes,  the  decree 
of  distribution  is  executed  in  the  manner  and  by 
1:Le  persons  prescribed  by  the  court,  whether  clerk, 
marshal,  prize  agent,  or  commissioners,  and  the 
power  of  the  court  is  summarily  exercised  to  com- 
pel the  accounting  for  and  payment  of  prize  pro- 
ceeds by  all  persons  in  whose  hands  they  have  been 
intrusted  or  deposited.  This  may  be  by  a  proceed- 
ing either  in  rem  or  inpereoruj/m;  and  the  remedy 
ifi  not  limited  to  any  stipulation  taken  in  the  cause, 
but  the  prize  proceeds  will  be  followed  wheresoever 
they  have  gone,  unless  they  have  reached  the  hands 
of  a  bona  fide  purchaser  without  notice  of  the  claim.* 

As  a  general  principle,  the  power  of  a  prize  court 
subsists  after  a  general  adjudication,  to  take  any 
proceedings  that  may  be  requisite  to  the  final  and 


'  Several  Dutch  Schugts,  6  Rob.,  48;  L^Alerie,  6  Rob.,  238; 
The  San  Joseph,  6  Rob.,  331;  The  Babillion,  Edw.,  39;  La 
Clornide,  1  Dod.,  436;  L'JSlise,  1  Dod.,  442;  The  Matilda, 
1  Dod.,  36V. 

»  Willis  vs.  C<mm{ssioner,s',  4  T.  R.  33;  S.  C,  6  East.,  22; 
Bingham  vs.  Cahot,  3  DalL,  19 ;  Hill  vs.  Ross,  3  Dall,  331 ;  H<me 
vs.  Camden,  1  H.  Bl,  474 ;  The  Louis,  5  Rob.,  146 ;  T^  Pomona, 
1  Dod.,  95;  The  Polly,  5  Rob.,  147;  The  Printz  Henrick  Von 
J^russen,  6  Rob.,  96 ;  The  Exeter,  1  Bob.,  173 ;  The  Princessa,  2 
Rob.,  31. 
27 
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definitive  settlement  of  every  thing  respecting  tk 
prize.* 

By  act  of  Congress,  of  April,  1849,  ch.  ciil,  f  J*, 
the  ofBce  of  prize  agent  is  abolished.  It  is  under- 
stood .that  the  defalcations  and  malfeasances  of  sev 
eral  of  these  officers  who  were  intrusted  vikh  lit 
proceeds  of  the  prizes  taken  by  the  vessels  of  tie 
navy  in  the  Gulf  of  Mexico,  during  the  war  between. 
the  United  States  and  Mexico  induced  this  pK»r;. 
sion.  The  same  act  provides,  that  "  All  prize  money 
from  captures  made  by  the  vessels  of  the  navy  of 
the  United  States,  received  by  the  marshal^  \ch 
shaR  make  sale  of  euch  prizes^  or  the  net  process 
thereof  after  paying  therefrom  all  charges  as  pre- 
vided  by  law,  shall,  within  sixty  days  after  such 
sale,  be  deposited  in  the  treasury  of  the  Uniteti 
States,  to  be  disbursed  therefrom  as  provided  l\v 
law  under  the  directions  of  the  secretary  of  th*^ 
uavy." 

This  statute  provision  has  received  no  judicial 
construction.  It  is  apprehended  that  it  was  not  it5 
purpose  to  (nor  does  it  in  terms)  supersede  the  ne 
cessity  of  a  regular  decree  of  distribution  by  the 
prize  court.  Such  decree  is  frequently  based  upon 
the  determination  of  the  nice  and  sometimes  com- 
plicated questions  arising  under  claims  of  joint-cap 
ture,  etc.,  which  are  the  proper  subjects  for  the  ad- 
judication of  prize  courts,  and  it  could  not  hare 
been  intended  to  clothe  the  department  of  the  navy 
with  any  of  the  ftmctions  of  a  judicial  tribunal 

It  was  the  obvious  design  of  the  law  to  avoid  in 

*  The  cases  last  cited. 
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the  future,  the  complaints  and  annoyances  which 
had  resulted  from  a  fraudulent  diversion  by  prize 
agents,  from  the  hands  of  the  lawful  distributees,  of 
the  fiinds  intrusted  to  them  for  distribution. 

Ordinarily,  an  execution  of  the  decree  of  distribu- 
tion, by  officers  of  the  court,  acting  under  the  direct 
authority  of  the  court,  and  drawing  the  fund  from 
the  registry  or  depository  of  the  court,  would  not 
only  be  much  more  convenient  to  the  distributees, 
but  it  would  save  to  them  .the  additional  expense 
resulting  from  the  employment  of  an  agent  to  repre- 
sent them  at  the  navy  department. 

In  the  great  majority  of  cases,  it  is  believed  that 
the  purpose  of  the  law  would  be  accomplished, 
without  any  departure  from  its  provisions,  by  the 
exercise  of  that  discretion  with  which  the  court  as 
a  prize  court  is  unquestionably  clothed,  of  direct- 
ing a  sale  of  the  prize  property  to  be  made  by  the 
commissioners  of  prize,  the  proceeds  to  be  by  them 
received  and  deposited  in  the  registry,  or  with  the 
usual  depository  of  the  court,  and  by  them  dis-  . 
bursed  therefrom,  pursuant  to  the  law  and  the  pro- 
visions of  the  decree. 

K  the  documentary  proofs  and  the  examination  Decree  of  rai- 

,       .      J .     1  /•  .  T      titution  on  n- 

in  preparatonOj  disclose  a  case  of  recapture  merely,  capture, 
then  two  questions  arise — ^first,  whether  the  original 
belligerent  owner  is  or  not  entitled  to  restitution, 
and  if  so  entitled,  what  is  the  compensation  to  be 
paid  by  way  of  salvage  ? 

We  have  already  ftiUy  considered  the  principles  When  made^ 
and  authorities  upon  which  the  right  of  the  bellige-  ^yment^^of*^ 
rent  owner,  whose  ship  having  been  captured  by  s^^^a®- 
the  enemy  is  recaptured,  to  have  restitution  made 
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to  hiui,  exists  or  is  lost,  in  that  chapter  treating  d 
the  jus  posiliminmm.  And  also  the  sabjeet  of  tk 
compensation  in  way  of  salvage,  where  ihe  owner 
is  entitled  to  a  restitution. 

Here,  it  is  only  necessary  to  refer  to  some  few 
additional  authorities,  illustrative  of  the  practice 
and  proceedhigs  of  prize  courts  in  such  eases.^ 
ifflitoiy  sal-       Discussious  as  to  the  general  principles  of  kv 
nonnt  regu-  upou  which  Salvage  should  be  awarded  to  recap 
tatf  ^^ttw*^  t<^rs  on  a  decree  of  restitution,  and  the   measure 
United  States,  ^f  compensation,  are  superseded  by  the  interven- 
tion of  legislative  provisions.    This  is  the  case  k 
the  United  States.     By  act  of  Congress  of  March 
8d,  Chap,  xiv.,  it  is  provided,  that  in  cases  of  it- 
capture  of  vessels  or  goods  belonging  to  person.^ 
resident  within  or  under  the  protection  of  tbt- 
United  States,  the  eame  not  hamng  been  condemv^ 
as  pinze^  hy  competent  authority  b^ore  the  reocq^re, 
shall  be  restored  on  payment  of  salvage  of  one 
eighth  of  the  value,  if  recaptured  by  a  public  ship, 
and  one  sixths  if  recaptured  by  a  private  ship;  and 
if  the  recaptured  vessel  shall  appear  to  have  been 
set  forth  and  armed  as  a  vessel  of  war,  before  such 
capture,  or  afterwards,  and  before  the  recapture, 
f  then  the  salvage  to  be  one  moiety  of  the  value, 

K  the  recaptured  vessel  belong  to  the  govenmient 

»  The  Santa  Cruz,  1  Rob.,  60 ;  L'Aetif\  Edw.,  185 ;  The  Cff 
Icn,  1  Dods.,  105;  The  Puresima  Conception^  6  Rob.,  45;  Tkt 
Victoria^  Edw.,  07;  The  Flad  Oym,  1  Rob.,  135;  The  Cosnu^ 
olite,  3  Rob.,  833 ;  Hudnon  vs.  Gueetier,  4  Cranch,  293,  S.  C.. 
6  Cranch,  281;  The  Arabella  and  Madeira,  2  Gallic,  368;  The 
Falcon,  6  Rob.,  194;  The  Schooner  Sophie,  6  Rob.,  138;' 73^ 
Kiertighett,  3  Rob.,  96 ;  The  Perseverance,  2  Rob.,  139 ;  The  No^ 
tra  de  Oonceicai,  5  Rob.,  294 ;  The  Counteoe  of  Lauderdale^  4  RoK, 
288. 
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and  be  unarmedy  the  salvage  to  be  one  sixth  if  re- 
captured by  a  private  ship,  and  one  Pwdfth  if 
recaptured  by  a  public  ship ;  if  a/rmedy  then  the 
salvage  to  be  one  moiety  if  recaptured  by  a  public 
ship.  In  respect  to  public  armed  ships,  the  statute 
provides  for  the  same  rate  of  salvage  by  the  cargo 
as  by  the  vessel ;  but  in  respect  to  private  ships 
(as  it  is  apprehended  by  inadvertence),  the  rate 
of  salvage  is  made  the  same  on  the  cargo  whether 
the  vessel  be  armed  or  unarmed.^ 

What  constitutes  a  "  setting  forth  as  a  vessel  of 
war,"  within  the  meaning  of  this  act,  has  received 
no  judicial  construction  by  the  United  States  court, 
but  the  same  provision,  by  a  like  clause  in  the  Brit- 
ish act,  has  received  the  interpretation  of  the  English 
courts  in  the  cases  cited.* 

Salvage,  when  allowed  as  a  condition  of  restitu- 
tion of  recaptured  property,  is  ascertained  either 
by  an  appraisal  of  the  property  by  appraisers  duly 
appointed  by  the  court,  or  by  its  sale,  if  the  parties 
consent  to  such  mode ;  and  its  distribution  is  upon 
decree,  in  like  manner  as  the  distribution  of  the 
proceeds  of  prize,  upon  condeixmation  and  sale. 

Where,  upon  the  hearing,  in  the  first  instance.  Question  of 
upon  the  papers  and  documents  found  on  board  and  e^McSj* 
the  vessel,  and  the  examination  in  preparatorio^J^^^^^ 
taken  by  the  commissioners,  it  appears,  that  tbrtitution. 
any  cause,  in  the  judgment  of  the  court,  restitution 
should  be  decreed  in  favor  of  the  claimants,  the 

^  The  Adeline^  9  Oranch,  244. 

•  The  Ceylon,  i  Dod.,  105;  The  Horatio,  6  Rob.,  820;  The 
Noiitra  Signora  del  Eosario,  8  Rob.,  10. 
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question  then  arises  whether  upon  such  restitution, 
the  damages,  costs,  and  expenses  are  to  be  paid  by 
the  captors  or  the  costs  and  expenses  by  the  cbdni- 
ants.  This  rests  entirely  in  the  discretion  of  the 
court,  and  by  the  practice  of  prize  courts  has  been 
made  to  depend  upon  the  proof  of  probable  cause 
of  capture. 

Wherever,  upon  the  evidence  taken  in  the  first 
instance,  the  case  is  so  doubtful  that  an  order  for 
further  proof  is  made  by  the  court,  the  costs  and 
expenses  are  never  allowed  to  the  claimant.^  Nor 
where  the  neutrality  of  the  property  does  not  ap- 
pear  either  by  the  documents  or  the  evidence.* 
Nor  are  such  costs  and  expenses  allowed  in  the 
case  of  a  destruction  or  spoliation  of  papers,  unl^ 
such  destruction  or  spoliation  has  been  occasioned 
•  by  the  misconduct  of  the  captors  themselves,  as  by 
fHrig  under  false  colors.*  Nor  where  the  master 
or  crew  prevaricate  on  the  examination.*  Nor 
where  any  portion  of  the  cargo  is  condemned.* 
Nor  where  the  ship  comes  from  a  blockaded  port* 
Nor,  if  the  ship  be  restored  by  consent,  without 
reservation  of  the  question  of  costs  and  expenses.^ 
But  in  each  one  of  these  and  similar  cases,  showing 
a  probable  or  reasonable  cause  of  capture,  it  is  in 
the  discretion  of  the  court  to  allow  the  costs  and 

'  The  Diana,  6  Rob.,  67 ;  The  Einigheden,  1  Rob.,  823. 

*  The  Statira,  2  Cranch,  102,  note  (a);  vide  Letter  of  Lord 
Stowell  and  Sir  J.  NichoU  in  the  Appendix. 

»  The  Peacock,  4  Rob.,  186. 

*  The  William,  6  Rob.,  316. 

*  The  Frederick  Molke,  1  Rob.,  86;  The  Betsy,  1  Rob.,  98; 
The  Vrow  Judith,  1  Rob.,  160. 

*  The  cases  last  cited. 

'  The  Maria  Powlona,  6  Rob.,  236. 
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expenses  to  the  captors,  and  order  them  to  be  paid 
J3y  the  claimanls  as  a  condition  of  restitution.^ 
"Wherever  the  captors  are  justified  in  their  cap- 
ture, their  costs  and  expenses  are  decreed  to  them 
on  restitution.*    For  this  reason,  they  are  allowed 
*heir  costs  and  expenses,  where  the  original  desti- 
xi^tion  of  the  vessel  was  to  the  blockaded  port, 
although  changed  on  hearing  of  the  blockade." 
"Where  the  captured  ship  was  sailing  under  false 
colors,  whether  the  ship  be  an  enemy's  ship  or 
Jiot.*    Where  the  nature  of  the  cargo  is  ambiguous, 
as  to  its  being  contraband*    And  in  every  case 
where  farther  proof  is  required  by  order  of  court.* 

Wherever  the  expenses  of  the  captors  are  al- 
lowed, such  expenses  are  intended  as  are  necessar 
rily  incurred  as  a  consequence  of  the  capture — such 
as  agents'  expenses,  navigation  expenses,  pilots'  ex- 
penses, harbor  expenses,  &c. — ^but  not  the  expenses 
of  insurance  made  by  the  captors,  nor  the  expenses 
of  transmitting  a  cargo  from  a  colony  to  the  mother 
coimtry.  The  expenses  of  keeping  the  property,  of 
its  unloading  and  delivery,  generally  fall  on  the 
captors,  unless  where  it  is  made  a  charge,  or  where 
it  is  specially  apportioned,  by  order  of  the  court.^ 

'  Vide  Letter  of  Lord  Stowell  and  Sir  J,  Nicholl,  Appendix. 

*  The  Imina,  3  Rob.,  167 ;  The  PHndpe,  Edw.,  70. 

*  The  Sarah,  3  Rob.,  330. 

*  The  Twende  Brod^r,  4  Rob.,  33 ;  The  Gute  Gesetscha/t,  4  Rob., 
94;  The  Christina  Maria^  4  Rob.,  166. 

*  The  cases  last  cited,  and  The  Nostra  Signora^  dc,  6  Rob,,  41. 

*  The  Frances,  1  Gall.,  445;  The  Apollo,  4  Rob.,  168;  The 
Mary,  9  Cranch,  126. 

'  The  Asa  Grande,  Edw.,  46 ;  The  Catherine^  and  Anna^  4 
Rob.,  39 ;  Th4  Narcissus^  4  Rob.,  17  ;  TlUe  Bendsberg,  6  Rob. 
142  ;  The  Industrie^  6  Rob.,  88. 
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In  the  case  of  neutral  vessele,  the  mastei^s  pe^ 
sonal  expenses  and  adventure  are  usuaUy  allowed, 
whei*e  his  conduct  has  been  &ir  and  onimpeacli- 
able ;  but  where  the  master  or  crew  prevaricate,  or 
where  the  ship  has  been  engaged  in  an  unlawfiil  or 
fraudulent  trade,  their  adventures   are  never  re- 


stored.* 


gM,  oobt,  aad 
ezpeosea  as- 
oerUined. 


How  dama-  Where  the  damages,  costs  and  expenses  are  to 
be  ascertained  and  determined,  it  is  the  practice  of 
prize  courts  to  refer  it  to  the  conunission^s  to  hear 
the  parties,  examine  their  statements  and  accounts, 
and  to  report  to  the  court  in  detail,  such  sum  ae 
they  think  equitably  or  legally  due  to  the  parties, 
and  to  accompany  their  report  with  the  reasops 
upon  which  they  base  their  allowance  or  disallow- 
ance of  the  respective  items.  Upon  the  return  of 
this  report,  the  parties  are  heard  upon  exoeption% 
substantially — ^though  not  formally,  as  in  chan- 
cery— ^for  the  proceedings  in  prize  courts  are  always 
as  in  summary  and  not  plenary  suits  in  the  dvil 
law.' 

of  Where  restitution  is  decreed,  and  the  property 
remains  specifically  in  the  custody  of  the  court,  a 
warrant  issues  for  its  delivery  to  the  claimant,  and 
the  expenses  attending  such  delivery  are  to  he 
borne  by  the  captors,  unless  it  be  ordered  othe^ 
wise.'  If  the  property  has  been  sold,  and  the  pro- 
ceeds are  in  court,  an  order  issues  for  the  delivery 
of  such  proceeds;  but,  if  the  proceeds  are  in  the 

'  The  Calypso^  2  Rob.,  298  ;  The  inna  Oatherina^  6  Roh^  10; 
The  Anna  Oatherina,  4  Rob.,  120;  The  Chrieiiamberg,  6  Ro^m 
376. 

*  The  Lively^  1  QaU.,  316.        *  Tke  Bmieberg^  6  Rob.,  142 
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Thands  of  an  agent  or  the  captors,  a  monition  or  an 
attachment  is  issued,  to  compel  the  bringing  in  of 
"the  proceeds.     By  the  practice  in  the  courts  of  the 
XJnited  States,  if  the  prize  property  is  once  brought 
^^vithin  the  territorial  jurisdiction  of  the  court,  either 
*he  property  or  its  proceeds  remains  in  court  at  the 
£nal  decree,  because  it  is  always  either  in  the  cus- 
tody of  the  commissioners  or  the  marshal,  who  hold 
^dike  as  officers  of  the  court.     The  office  of  prize 
agent  is  abolished  by  statute,  and  the  property  is 
never,  as  in  England,  placed  in  the  possession  of 
the  captors* 

Where  damages  are  decreed  against  the  captors, 
such  decree  is  either  against  them  by  name,  or  by  a 
description. of  their  relation  to  the  ship ;  and  where 
the  decree  is  against  the  owners  of  a  privateer 
generally,  a  monition  may  be  issued  against  them 
personally,  to  compel  the  payment  of  the  damages 
assessed.  Such  monition  may  also  issue  against  the 
sureties  on  their  bond,  given  on  the  granting  of  the 
letters  of  marque.  A  part-owner  is  liable  for  dam- 
ages, where  a  decree  for  damages  has  been  rendered, 
with  that  of  restitution,  even  though  his  name  does 
not  appear  in  the  registry  as  part-owner,  and  the 
representative  of  such  part-owner  is  responsible  for 
costs  and  damages  decreed  generally  against  the 
owners,  although  the  part-owner  of  whom  he  is  the 
representative,  was  not  the  doer  of  the  wrong  for 
which  damage  is  decreed,  and  a  release  by  the 
claimants  of  one  partowner,  does  not  supersede  the 
necessity  of  making  him  a  party  with  the  others  to 
a  suit  for  the  proceeds.^ 

»  The  Two  Susannas,  4  Rob.  278 ;  The  Franklin,  4  Rob., 
404 ;  TfiS  St.  Lawrence,  2  GalL,  19  ;  The  Jefferson,  1  Rob.,  326. 
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Order  for  flu--       If,  upon  the  hcariiifl:  on  tlie  papers  and  preparar 

ther  proof.        .  •      x-  j       i.x      •      ^  ^T 

When  made,  toiy  examination,  any  doubt  anses  from  any  quarto; 
or  upon  any  material  point,  the  court  may  order 
farther  proof,  and  is  in  no  case  precluded  by  the 
original  evidence.  Sometimes  such  an  order  wiD 
be  made  where  a  suspicion  is  created  by  the  ex- 
trinsic evidence.  An  order  for  farther  prooi^  how- 
ever, is  rarely  made,  unless  there  be  something  in 
the  original  evidence  which  su^ests  the  propriety 
or  the  necessity  of  a  farther  prosecution  of  the  in- 
quiry. Where  the  case  is  quite  clear  in  favor  of 
the  claimant's  right  to  restitution,  and  is  in  no  re^ 
spect  subject  to  any  just  suspicion,  the  disposition 
of  prize  courts  is  decidedly  against  allowing  the 
captors  to  enter  upon  farther  inquiry  or  to  intn> 
duce  extraneous  evidence.^ 

Farther  proof  is  in  no  caae  a  matter  of  right  to 
either  party,  but  always  rests  in  the  sound  discr» 
tion  of  the  court.  It  is  only  when  the  parties  have 
conducted  themselves  honestly  and  with  good  faith, 
arid  the  errors  or  deficiencies  which  exist  in  the  proof 
are  fairly  referable  to  ignorance  or  honest  mistake, 
that  the  indulgence  is  granted  of  allowing  new  evi- 
dence. 

Where  the  master  does  not  swear  to,  or  give  ao 
count  of  the  property;  where  the  shipment,  though 
sworn  to  be  on  neutral  account,  does  not  specify  the 
person ;  where  the  ship  has  been  purchased  in  the 
enemy's  country ;  where  any  loss  or  material  snj>- 
pression  of  papers  has  occurred ;  where  the  papers 
are  defective,  and  the  conduct  of  the  parties,  tl^e 
nature  of  the  voyage,  or  the  nature  of  the  original 

'  The  Adriana,  1  Rob.,  813-  The  Borneo,  6  Rob.,  861;  The 
Sarah,  3  Rob.,  83C 
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^^dence  creates  a  reasonable  doubt  of  the,  proprie- 
tary interest,  the  legality  of  the  trade,  or  the  integ- 
rity of  the  transactions — ^in  all  such  cases,  farther 
proof  becomes  necessary,  and  will  be  permitted  if 
fclie  privilege  of  introducing  it  be  not  forfeited  by 
'tlxe  TEraud  or  misconduct  of  the  partiea^ 

In  all  cases  where  farther  proof  is  necessary,  and 
it  is  not  allowed,  a  con/iemnation  follows  of  course, 
in  like  manner  as  if  the  evidence  had  established 
liostile  character. 

Farther  proof  is  never  allowed  to  claimants  where  when  not  ai- 
frandulent  papers  have  been  used,  or  where  there  ^ 
lias  been  a  voluntary  spoliation  of  papers,  or  a  fraud- 
xilent  covering  or  suppression  of  an  enemy's  interest, 
or  where  there  is  a  false  destination  and  felse  papers, 
or  where  the  case  is  palpably  incapable  of  fair  ex- 
planation, or  where  there  has  been  prevarication, 
or  an  attempt  to  impose  spurious  claims  upon  the 
court,  or  such  a  general  want  of  good  faith  as  to 
show  that  the  pai'ties  cannot  safely  be  trusted  with 
an  order  for  farther  proof     And  if,  upon  farther 
proof,  none  such  is  produced,  or  that  which  is  pro- 
duced is  defective,  or  the  parties  decline  to  testify, 
or  do  so  evasively,  it  is  deemed  conclusive  against 
them,  and  condemnation  follows ;  for  it  is  a  general 
rule  of  prize  courts,  that  the  ornca  probandi  rests 
upon  the  claimants,  and  if  they  fail  to  sustain  their 
allegations,  condemnation  ensues.* 

'  The  Jonge  Pieter,  4  Rob.,  79 ;  The  Welvaart,  1  Rob.,  122 ; 
The  Polly,  3  Rob.,  261 ;  The  Jufraw  Anna,  1  Rob.,  125;  The 
Graaf  Berneioff,  8  Rob.,  109 ;  The  Eenrom^  2  Rob.,  1 ;  The  Juf- 
frow  Elbrechi,  1  Rob.,  127  ;  The  Rising  Sun,  2  Rob.,  104. 

»  The  Nancy,  3  Rob.,  122  ;  The  Marjt,  6  Rob.,  79 ;  The  Vrow 
Eermina,  1  Rob.,  163;  The  WaUingham  Packet,  2  Rob.,  77 ;  The 
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Farther  proof  may  be  ordered  in  fisivor  of  the  one 
party,  and  not  the  other,  or  in  favor  of  both. 
Evidence  on  When  it  is  admitted  on  behalf  of  the  eapton, 
the^  proof.  ^'^  they  may  introduce  papers  taken  on  board  anotbe 
ship,  if  properly  verified  by  affidavit,  and  they  mrr 
invoke  papers  fix)m  another  prize  cause,  aad  tfpcm 
aft  order  for  farther  proof,  the  affidavits  of  the  cap 
tors  themselves,  as  to  fisicts  within  their  own  knoiri> 
edge,  are  admissible  in  evidence. 

It  has  been  held  in  one  case,  not  however  ieoc» 
cilable  with  the  strict  rule  of  prize  courts,  that 
the  captors,  to  show  the  domidl  of  the  claimants^ 
may,  without  an  order  for  farther  proof,  introdoee 
at  the  first  hearing,  a  deposition  of  the  daimaixt) 
given  in  another  cause.^ 
How  fkrther  Where  farther  proof  is  allowed  the  claimanta, 
'"^^^'^  ^  their  own  depositions,  those  of  their  clerks,  and  tk 
correspondence  between  them  and  their  stents,  aie 
admissible  in  evidence.' 

In  all  cases  of  farther  proof,  the  additional  en- 
dence,  wherever  practicable,  should  be  taken  W 
fore  the  prize  commissioners,  and  reported  to  th 
court.  Affidavits  taken  in  foreign  countries,  before 
notaries  public,  whose  attestations  are  perfiectly 
verified,  have  been  admitted  in  evidence,  but  tie 
safer  course  is  that  which  is  adopted  by  the  rule  of 

Rosalie  and  Betty,  2  Rob.,  343 ;  The  CormteM  of  Lauderdak  ^ 
Rob.,  283. 

*  The  Romeo,  6  Rob.,  351;  The  Maria,  1  Rob.,  340;  Tk 
Sarah,  3  Rob.,  330  ;  The  Vriendeehap,  4  Rob.,  166;  The  ResoU- 
iion,  6  Rob.,  13. 

•  The  Adelaide,  8  Rob.,  281 ;  The  Sally,  1  GaD.,  401 ;  TV 
Grottue,  0  Cranch,  368 ;  The  Haabat,  6  Rob.,  54 ;  The  Gli^- 
Hgei,  6  Rob.,  68;  The  Charlotte  Caroline^  1  Dod.,  193:  Tk 
Maria^  1  Rob.,  340. 
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;lxe  Supreme  Court  of  the  United  States,  that  re- 
quires all  Buch  evidence  abroad  to  he  taken  under 
X  commission  issued  out  of  the  court. 

Such  commissions,  however,  by  a  general  rule  of 
prize  courts  are  never  issued  to  be  executed  in  the 
country  of  the  enemy .^ 

Upon  the  return  of  the  farther  proof  allowed,  if 
£tny  such  be  taken,  the  cause  is  again  heard  in  its 
order,  upon  the  original  and  supplemental  proof^ 
aud  not  again  opened. 

In  the  exercise  of  the  duties  of  prize  courts  as  judicial ontom 
the  guardians  of  the  public  interest,  they  are  fre-^'"''"*^'*'*' 
quently  required  to  take  some  action  with  reference 
to  the  prize  property,  during  the  progress  of  the 
proceedingS:3-8uch  as  the  unlivery  of  the  cargo,  or 
its  appraisal  and  sale,  or  the  sale  of  the  vessel. 

The  unlivery  of  the  cargo  often  becomes  necessary  unUvery  of 
to  ascertain  its  nature  and  quality,  or  to  preserve  it  ^^^'^^ 
j&om  injury  or  pillage,  or  because  the  ship  stands  in 
a  position  relative  to  the  daim,  altogether  distinct 
from  the  cargo.  In  these  cases,  and  others  in  which 
it  may  seem  alike  proper,  the  court,  on  application, 
will  order  an  unlivery  of  the  cargo.* 

Upon  an  order  of  unlivery  of  cargo,  the  court  ^  what  man- 
directs  a  commission  to  issue  to  the  marshal  or  any 
competent  person,  to  unlade  the  cargo,  and  to  make 
a  true  and  perfect  inventory  thereof;  and  at  the 

•  The  London  Packet^  2  Wheat,  371 ;  The  Magnus,  1  Rob.,  31 ; 
The  Diana,  2  Gall,  93. 

*  The  Liverpool  Packet,  1  Gall.,  613 ;  TA«  Carl  Walter,  4  Rob., 
207;  The  Richmond,  6  Rob.,  825;  The  Jonge  Margaretha,  1 
Rob.,  1S9;  The  Oster  Risoer,  4  Rob.,  199;  The  Hoffnung^  6 
Rob.,  231;  The  Proeper,  Edw.,  62. 
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same  time  a  commission  is  directed  to  some  4X)iBpe^ 
tent  persons,  who  are  required,  upon  oath,  to  ^ 
praise  the  cargo  according  to  its  true"  value;  and 
where  the  object  is  to  ascertain  the  nature  and 
.  quality  of  the  cargo,  these  persons  are  required  to 
return  an  inventory  thereof,  with  a  certificate  of 
the  particulars,  names,  descriptions,  and  assortments 
of  goods,  with  their  marks  and  numbers,  and  the 
nature,  use,  quantities,  and  qualities  thereot* 

Removal  of        'pjj^  court  may  also,  in  the  exercise  of  its  gen- 

or  both.         eral  guardianship,  order  a  removal  of  ship  or  caigo 

or  both,  to  another  place  or  port ;  and  in  such  case, 

a  commission  of  removal  is  issued,  directed  either  to 

the  marshal,  or  to  such  other  person  as  the  eoiirt 

jnay  appoint.® 

Brpenaeofun-     The  expcuses  incident  to  the  unlivery  of  the 

movS,  by  ^   cargo,  or  the  removal  of  ship  and  cargo,  being  for 

whom  borne,  ^j^^^  benefit  of  all  parties,  are  usually  borne  by 

the  prevailing  party.  -  K  the  captors  apply  for 

the  unlivery,  and  the  property  is  condemned,  they 

bear  the  expense ;  but  if  restitution  be  decreed, 

the  expense  is  generally  made  a  charge  upon  the 

cargo — but  this  is  always  in  the  discretion  of  the 

court.* 

Order  of  sale  After  the  Unlivery  and  appraisement,  the  court 
erty,  Ld'ho^  somctimes  orders  a  sale  of  the  property,  whether 
effected.        gj^jp  ^j.  ^argo,  and  this  is  done  where  they  are  in 


'  Marriott's  Forms,  224. 

•  Marriott's  Forms,  234;  The  lUndsherg^Q  Rob.,  142;    Th 
Sacra  Familia^  6  Rob.,  360. 
«  The  Industrie,  6  Rob.,  88. 
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ixi  a  perishing  condition,  or  liable  to  deterioration 
j>ending  the  process.^ 

This  is  done  by  a  commission  of  appraisement 
ajid  «ale,  issued  to  such  competent  persons  as  the 
court  may  appoint,  directing  them  to  choose  ap 
praisers,  to  appraise  the  same  on  oath,  and  there- 
afterward  to  expose  the  same  to  public  sale,  and 
"bring  the  proceeds  into  the  registry  of  the  court.  By 
the  practice  in  the  courts  of  the  United  States,  a  sale 
is  sometimes  ordered  without  a  previous  appraise- 
ment, but  when  appraised,  the  appraisers  are  always 
appointed  by  the  court.     In  England,  it  is  the  prac- 
tice of  the  court  to  allow  the  claimants  to  select  one 
of  the  commissioners  of  appraisement  and  sale.* 

The  expense  of  this  proceeding  is,  in  the  first  in-  Expense  of 
stance,  borne  by  the  party  applying  for  it,  and  ulti-  ^frky^^^^™ 
mately  as  the  court  may  decree.  In  the  United 
States,  the  sale  itself  is  in  all  cases  made  by  the 
maishal,  and  such  is  usually  the  case  in  England, 
but  the  court  may  direct  it  to  be  made  by  any 
other  person.  The  regular  practice  of  the  prize 
court  is  to  have  a  previous  inventory  and  appraise- 
ment; and  obvious  reasons  of  public  policy  to 
check  fraud  and  fix  responsibility  on  the  officers 
of  the  court,  require  an  adherence  to  that  rule. 

The  court,  in  the  exercise  of  its  discretionary  Deiiveryofthe 
power,  after  a  hearing  in  the  first  instance,  orders  Eaiftothe «^ 
a  delivery  of  the  property  on  bail,  either  to  cap  J|^™  °^  ^^^*™' 

^  The  St.  Lawrence,  1  Gall.,  467 ;   The  Frances,  1  Gall,  451  ;     . 
Jennings  vs.  Carson,  4  Crancb,  2  ;  Stoddari  V8.  liead,  2  Dall.,  40 ; 
The  Copenhagen,  a  Rob.,  178;  Marriott's  Forms,  237,  318. 

•  The  Carl  Walter,  4  Rob.,  207,  211 ;  The  Rendeberg,  6  Rob., 
142. 
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tors  or  to  the  claiinaiitSy  according  to  tlxe  circnn: 
Btances  as  they  are  developed.  We  have  seen  ii 
wliat  cases  the  court  will  allow  an  applicatioa  fi.^r 
such  delivery  to  be  made  to  the  claimants^  and  ii 
what  coses  to  the  captors. 

The  bail  required  in  such  cases,  is  a  stipulation 
for  the  return  of  the  property,  or  its  full  value,  to 
abide  the  decree;  and  ordinarily,  the  court  bsti- 
tutes  an  inquiry  into  the  value,  and  the  order  v 
made  pursuant  thereto.  The  sureties  in  such  stip- 
ulation are  responsible  only  for  the  amount  of  tlieir 
stipulation;  but  the  principal  is  holden  for  tie 
value  of  the  property,  though  it  exceed  the  son 
named  in  the  stipulation.  The  delivery  is  usually 
made  on  bail,  at  an  appraised  value;  in  whicli 
case,  both  principal  and  sureties  are  bound  in  that 
smn  and  no  farther.^ 

But  their  liability  cannot  be  reduced  on  an  ap- 
plication to  diminish  it  to  the  sum  which  the  prop- 
erty actually  produced  at  a  subsequent  sale.' 

The  expenses  incident  to  a  delivery  on  bail,  are 
bome  by  the  delivering  party,  unless  the  court 
otherwise  direct,  but  usually  the  direction  is,  that 
the  party  who  applies  for  the  delivery  on  bail  shall 
beai*  the  expenses;  and  aU  subsequent  expenses 
after  its  delivery  are  bome  by  the  party  receiving 
the  property.® 
fitipaiationB  Stipulations  to  answer  adjudication,  given  in  & 
£j^*^*^  prize  court,  are  not  regarded  as  mere  personal  secu- 
rities for  the  benefit  of  the  parties,  as  such  bonds 


'  The  Alligator,  1  Gall.,  145. 

*  The  Bet9y^  5  Rob.,  295;  and  note  (a),  996. 

'  The  laat  case  cited,  and  The  Bendsberg,  6  Rob^  14S. 
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are  viewed  in  tlie  common  law  courts.    They  are 
considered  securities  given  to   the   court  itself — 
pledges  or  substitutes  for  the  thing,  in  all  points 
fairly  in  adjudication  before  the  court.     They  are 
not  discharged  by  lapse  of  time,  but  may  be  en- 
forced by  the  court  at  any  time,  and  although  the 
stipulation  be  given  to  the  captors,  the  bail  may  be 
answerable  in  the  admiralty  to  the  government,  if 
it  should  so  result,  from  any  circumstances,  that  the 
property  is  condemned  to  the  government.     But  i^ 
at  the  time  of  the  capture  and  delivery  on  bail,  the 
property  was  neutral,  and  by  reason  of  the  subse- 
quent intervention  of  hostilities  with  the  neutral 
power  condemnation  is  made  to  the  government, 
the  stipulation  would  not  in  such  case  be  enforced, 
'because  such  an  event  was  not  in  the  contemplation 
of  the  parties  when  they  entered  into  it.    This  is 
the  English  doctrine,  but,  although  not  passed  upon 
\>Y  the  courts  of  the  United  States,  Judge  Story 
seems  to   doubt  its   correctness:  "For,''  says  he, 
"  the  bail  bond  being  a  substitute  for  the  property 
itself,  there  does  not  seem  any  very  conclusive  rea- 
son why  it  should  not  be  subject  to  all  the  events 
which  would  have  affected  the  property,  if  still  in 
the  custody  of  the  court.'* 

On  an  appeal,  the  property  follows  the  appeal  Appeal  fSrom 
into  the  appellate  court.  ^^^^' 

In  the  United  States,  when  an  appeal  is  made  to  its  effect  on 
the  Circuit  from  the  District  Court,  the  property  or^controrof^ 
goes  into  the  Circuit  Court,  and  is  no  longer  subject  ^p"»  prop- 
to  the  interlocutory  orders  of  the  District  Court. 
It  is  not  so,  however,  on  an  appeal  from  the  Circuit 
Court  to  the  Supreme  Court  of  the  United  States, 

28 
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for  the  decrees  of  the  latter  are  always  sent  to  tl« 
Circuit  Court  for  execution,  and  therefore  the  profr 
erty  always  remains  in  the  latter  court,  notwitt 
standing  tiie  appeal 
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FURTHER  CONSroERATION  OF  THE  PR Aa 
TICE  AND  PROCEEDINGS  OF  PRIZE- 
COURTS,  SUGGESTED  BY  THE  ADJU- 
DICATIONS  UPON  CAPTURES  MADE 
DURING  THE  EXISTING  WAR  IN  THE 
UNITED  STATES. 

|The  belligerent  right  of  the  United  States  to  in- 
terdict all  commerce  with  the  insurgents,  by  a 
blockade  of  the  ports  in  their  occupation,  has  been 
maintained  by  its  naval  forces,  in  superaddition  to 
its  other  duties,  with  a  noiseless  but  incessant  and 
efficient  activity,  and  the  large  number  of  naval 
captures  that  have  been  made,  of  property  employed 
in  the  violation,  or  attempted  violation  of  this  bel- 
ligerent right,  have  called  into  active  exercise,  for 
the  past  eighteen  months,  the  prize  jurisdiction  of 
the  federal  courts  of  the  country. 

In  the  adjudications  upon  these  captures,  apart 
from  the  great  questions  of  high  political  import 
which  were  considered  and  determined,  many  im- 
portant subjects,  connected  with  the  practice  and 
proceedings,  in  the  administration  of  the  law  of 
maritime  capture,  have  been  authoritatively  ad- 
judged. A  brief  review  of  these  discussions  will 
make  a  proper  and  desirable  supplement  to  the 
foregoing  chapter. 
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THE  DUTY  OF  CAPTORS. 


The  dutj  of 
oapiora. 


Astotheprop- 
ert/d^tured. 


Ezoeptiona  to 
the  rule  re- 
quiring it  to 
be  sent  in  for 
aiyudicatioa 


Physical  im- 
possibility. 


Excepiion 
arising  from 
moral  re- 
straint 


The  rule  which  declares  it  to  be  the  doty  of 
captors,  as  soon  a.s  possible  after  the  completion  of 
the  capture,  to  send  the  captured  property  into  some 
convenient  port,  for  adjudication,  like  all  general 
rules,  admits  of  exceptions,  in  extreme  cases,  either 
of  physical  necessity,  or  of  overruling  moral  influ- 
ences. 

The  exception  arising  out  .of  physical  necessity, 
is  illustrated  by  the  cases  where  the  property  cap- 
tured is  a  long  distance  from  any  port  of  the  cap* 
tor*s  country,  is  in  a  perishing  condition,  and  either 
the  captors  have  no  means  of  sending  it  in,  or  if 
they  have,  it  is  obvious  that  it  would  be  of  no 
value  on  its  arrival.  In  such  case,  it  may  undoubt- 
edly be  sold,  and  the  proceeds  of  the  sale  repre- 
senting the  property,  will  become  thereafter  the  tee 
on  which  the  prize-court  acts,  in  its  adjudication. 

So  too,  an  overruling  moral  restraint,  may  pre- 
sent a  sufficient  ground  of  relaxation  of  the  rule 
which  requires  adjudication  upon  the  property 
itself. 

This  occurred  in  the  case  of  The  British  Rnpiny 
captured  on  the  coast  of  Florida,  near  St.  Augustine, 
which  was  in  possession  df  the  naval  forces  of  the 
Government  of  the  United  States. 

The  cargo  of  the  vessel  consisted  mainly  of  articles 
of  household  consiunption,  and  the  public  authori- 
ties of  the  town,  presented  a  petition  to  the  com 
mander  of  the  capturing  vessel,  representing  in 
strong  terms  the  famishing  condition  of  the  inhabi- 
tants of  the  town,  for  the  want  of  many  of  the 
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articles  contained  in  the  cargo,  that  they  possessed 
the  means  of  paying  for  the  same,  and  beseeching 
the  commander,  as  an  act  of  humanity,  that  he 
would  order  such  portion  of  the  cargo  to  be  sold 
at  auction,  in  the  public  mart  of  the  place.  This 
petition  was  complied  with  by  the  commander,  the 
remainder  of  the  cargo  was  sent  to  the  port  of 
New  York  for  adjudication,  and  the  proceedings  in 
the  court  of  that  district  were  against  the  cargo 
sent  in,  and  the  proceeds  of  the  cargo  sold. 

The  learned  judge,  in  his  decree,  while  sustaining 
the  action  of  the  captors,  under  the  peculiar  cii'cum- 
stances  of  this  case,  nevertheless  declares  the  neces- 
sity of  a  strict  adherence  to  the  rule,  as  founded  in 
a  positive  neutral  right,  and  therefore  of  a  most 
careful  scrutiny  into  such  cases  as  are  claimed  to 
present  justifiable  cause  for  its  infraction. 

The  necessity  of  the  captors  for  the  use  of  the  Kxcuso  anmng 
captured  property,  in  whole  or  in  part,  constitutes  jB^lty  of  oie  i 
another  exception  to  the  rule,  which  requires  the  <»p^™- 
property  itself  to  be  sent  in  for  adjudication. 

This  necessity  may  be  either  that  of  the  indi- 
vidual captors  themselves,  as  where  the  captured 
property  consists  of  provisions  or  supplies,  actually 
required  for  the  immediate  use  of  the  captming 
vessel,  or  others  with  her  in  the  service,  or  it  may 
be  more  directly  the  necessity  of  the  captors'  govern- 
ment, as  where  the  captured  property  consists  of 
arms,  ammunition,  or  of  vessels,  of  the  character 
required,  for  the  use  of  the  government,  iu  the 
prosecution  of  the  war. 

In  all  such  cases,  the  commander  of  the  capturing  captured 
vessel,  or  tjie  Admiral  of  the  fleet,  must,  of  cour^c^  FoTK^? 
be  the  ludc-e  of  the  existence  of  the  necessity :  and,  the  capturing 

*f       o  .^77  vesaol  or  the 
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govornment, 
most  be  ap- 
praiaed  before 
appropriatioii. 


The  amount 
of  appraisal 
deemed  to  be 
in  thetreaa- 
uiy. 


No  rule  re- 
quiring its 
pajment  by 
the  govern- 
ment, before 
final  decree. 


in  every  such  case,  it  is  the  imperative  duty  of  the 
captors,  prior  to  such  appropriation,  to  cause  the 
property  which  is  to  be  taken,  to  be  appraised  by 
a  competent  naval  board  of  survey  and  appraise- 
ment, appointed  for  that  purpose. 

This  rule  of  appraisement  not  only  rests  upon 
the  right  of  neutral  claimants,  but  without  sudi  ap 
praisement  the  individual  captors  themselves  lose 
all  benefit  resulting  from  the  capture  by  judicial 
decree. 

An  appraisement  of  captured  property,  appro- 
priated to  the  use  of  the  government,  in  the  prose- 
cution of  the  war,  whether  before  or  after  it  has  been 
sent  in  for  adjudication,  is  considered  by  the  courts 
as  standing  in  the  place  of  the  property  or  its  pro- 
ceeds; and  the  amount  of  such  appraisement  is 
deemed  to  *  be  in  the  treasury  of  the  government, 
subject  to  a  final  decree  of  distribution  or  restitct 
tion,  in  like  manner  as  if  the  property  had  been 
sold  on  interlocutory  order,  and  the  proceeds  depos- 
ited in  the  treasury.  Without  such  appraisement, 
the  court  is  in  possession  of  nothing  upon  which  to 
base  its  proceedings  for  adjudication. 

In  some  instances  of  the  appropriation  of  cap- 
tured property,  consisting  of  arms,  ammunition,  <S:c, 
and  of  steamers  suitable  to  be  converted  into  ves- 
sels of  war,  the  government  of  the  United  States 
has  paid  the  amount  of  the  appraisal  to  the  order 
of  the  court,  before  adjudication,  and  upon  the 
delivery  of  the  property  to  the  proper  officer  of  the 
government.  There  is  no  reason  for  such  a  practice^ 
nor  is  there .  any  rule  requiring  it.  The  amount 
fixed  by  the  appraisal,  is  deemed  to  be  in  the  treas- 
ury, subject    to  the  orders  and    decrees  of  the 
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court,  from  the  date  of  the  appropriation  of  tlie 
property. 

The  rules  and  practice,  as  above  recited,  are  laid 
down  in  numerous  cases  of  recent  adjudication,  in 
the  United  States  District  Court  for  the  District  of 
New  York.^ 

The  general  rule  in  relation  to  the  duty  of  cap- ^<7  of  cap- 
tors toward  the   persons  captured   on  board  the  persons  taken 
vessels  taken,  is  to  send  them  in  with  the  prize,  as^,^*pro^^ 
witnesses  in  the  proceedings  in  adjudication.  ®^- 

Except  where  they  are  very  numerous,  it  is  the 
safer  rule  to  send  all  the  captured  persons  into  the 
port  of  adjudication;  but  in  no  case  should  the 
captors  fail  to  send  in  the  master  and  principal  General  mie 
officers  of  the  captured  vessel.     A  failure  to  do  this,  in  with  the 
can  only  be  excused  in  a  case  of  physical  impossi-^"^*®^*^ 
bility,  not  occasioned  by  any  agency  of  the  captors, 
and  on  the  part  of  a  private  armed  vessel  would 
involve  a  forfeiture  of  the  rights  of  prize. 

In  the  case  of  The  Jiilia^  in  the  United  States  ^erpowering 
District  Court  for  Massachusetts,  the  learned  judge  only  excuse 
took  occasion  to  comment  upon  a  failure,  without  compi^wISi*** 
adequate  excuse,  to  comply  with  this  established*^''^®- 
rule  of  prize-courts,  as  follows : 

"  The  prize  law  requires  the  captors  to  send  in 
the  master  of  the  prize,  as  a  witness.  The  failure 
to  do  this,  unless  for  some  overpowering  necessity,  is, 
in  the  case  of  neutral  vessels,  a  serious  fault.  In  the 
present  case,  the  testimony  of  the  master  would  be 

'  The  Memphis,  The  Stephen  Hart,  The  Elizaheth,  The  Patrus, 
The  Jos.  H.  Toon,  The  Ezilda,  The  J.  W,  Wilder,  Tlie  Ellis  and 
Armamenty  and  nine  other  vessels.  The  Henry  Lewis,  The  Anna, 
The  Nostra  Signora  de  Rer/la,  The  Magnolia,  The  Circassian, 
The  Nassau,  The  Ella  Warley.     MS.  Dccis.  U.  S.  Dist.  Ct.,  N.  Y.      / 
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most  material,  yet  lie  was  not  sent  in.  To  accomit 
for  this,  I  allowed  the  United  States  Attorney  to 
take  ^  fiirther  proof,'  and  the  deposition  of  the  com- 
mander of  the  Cambridge,  who  made  the  capture, 
has  been  taken.  Prom  this  deposition,  it  appears 
that  it  was  as  easy  to  send  in  the  master  as  the  sea- 
men, yet  the  master  was  sent  ashore  at  Fortress  Mon- 
roe, and  nothing  has  been  heard  of  him  since,  while 
the  men  sent  in  as  witnesses,  knew  little  or  nothing, 
and  could  not  be  expected  to  know  much,  about 
the  actual  ownership,  papei'S,  instructions  and  ob- 
jects of  the  vessel  and  voyage. 

"The  commander  justified  his  failure  in  this 
respect,  by  the  language  of  the  circular  instructions 
sent  to  him,  which  are  to  send  in  ^  two  of  the  cap- 
tured crew.'  He  certainly  has  not  transgressed 
the  letter  of  his  instructions ;  but  the  instnictions 
should  have  been  more  explicit.  They  should  have 
required  the  sending  in  of  the  master  in  all  cases,  if 
possible.  But  whether  the  fault  rests  with  the 
captor,  the  flag  officer  of  the  squadron,  or  the  de- 
partment, the  rights  of  neutrals  are  the  same. 

"  I  do  not  feel  authorized  to  condemn  a  vessel 
and  cargo,  sailing  under  British  flag  and  documents, 
of  British  build,  and  on  her  papers,  owned  by  Brit- 
ish subjects,  on  such  suspicions  as  appear  in  this 
case,  where  the  captors  have  failed,  without  any 
excuse,  to  send  in  the  master  as  a  witness. 

Captured  per-     The  capturcd  persous  sent  in  as  witnesses,  should 

sons  not  tobo.i  ji/»  xi  i         i  • 

separated  not  be  Separated  from  the  captured  property,  un- 
^^j^^^^less  this  is  deemed  necessary  for  its  safe  transmis- 
the  prize.       gion  to  the  port  of  adjudication. 

The    violation  of  this    rule,  without   apparent 
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necessity,  has  occasioned  much  emLarrassment,  in- 
convenience and  delay  in  the  recent  adjudications, 
and  the  courts  have  animadverted  upon  such  mis- 
feasance of  naval  officers,  with  much  severity.^ 

lu  numerous  cases  of  capture,  adjudicated  in  the  where  crew 
United  States  Court  in  New  York,  it  was  made  to  ap-  vesTe^^escape, 
pear  that  the  persons  belonging  to  the  captured  ves-^®^^^^^^; 
sel,  without  exception,  had  escaped  from  her,  prior  to  lowed. 
the  capture,  and  could  not  afterward  be  procured. 

In  aU  such  cases,  the  otherwise  inflexible  rule, 
which  requires  the  testimony  for  condemnation  to 
proceed,  in  the  first  instance,  from  the  persons  taken 
on  board  the  prize,  has  been  relaxed,  and  the  cap- 
tors have  been  permitted  to  supply  inculpatory 
proofs  from  other  sources.* 

In  some  instances,  naval  captors  during  the  ex- 
isting war  in  the  United   States,  have  subjected 
persons  captured  on  board  vessels  seized  for  a  vio- 
lation of  the  blockade,  to  such  treatment  as  would 
be  only  justifiable  toward  prisoners  of  war.     This  Poraonai treat- 
must  have  have  arisen  from  a  singular  naisapprehen-J^^^^^^ 
sion.  V  The  penalty,  and  the  sole  penalty,  for  this  vio- 
lation of  the  belligerent  right,  is  the  forfeiture  of  the 
property  employed  in  it.     The  persons  engaged  in  Detained  as 
it  cannot  be  lawfully  treated  as  prisoners,  nor  can  ^  p^gon^r^^* 
they  be  detained  as  prisoners,  but  only  as  witnesses^^  ^"'• 

Until  they  have  given  their  testimonj^,  they  may 

*  Vide  The  Sharks  The  Cheshire,  Louisa  Agnes,  MS.  decis.  U. 
S.  Difit.  Court,  New  York.  The  Julia.  MS.  decis.  U.  8.  Dist. 
Court,  Mass. 

*  Vide  The  Actor,  The  Ellis,  and  nine  other  vessels.  TJu  A. 
J.  Vieu,  The  Delight,  The  Express,  The  Osceola,  Th^  Olive,  The 
CnpU  Sped  don.     MS.  decis.  IT.  S.  Dist.  Court,  New  York. 
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and  should  be  detained,  and  detidned  in  socli  man- 
ner as  to  exclude  the  possibility  of  their  being  tam- 
pered with  by  interested  parties.  After  they  have 
testified,  they  should  be  forthwith  discharged  from 
custody. 

A  practice  has  prevailed  in  some,  if  not  all  the 
courts  of  the  United  States,  of  allowing  and  paying 
the  persons  sent  in  as  witnesses,  a  compensation  £)r 
their  detention. 

It  is  believed  that  no  precedent  can  be  found  for 
this  practica 
TheLouiia        In  the  casc  of  Tfie  Louisa  Agnea.  the  learned 
District  Court,*  judge  of  the  Federal  Court,  in  New  York,  corn- 
New  York.     ju(jiit^(j  at  some  length  npon  the  duty  of  captors 
toward  the  persons  captured,  generally,  as  well  as 
in  the  several  particulars,  which  have  been  stated, 
and  also  took  occasion  to  lay  down  the   proper 
course  to  be  pursued  in  all  cases  where  redress  is 
claimed  by  reason  of  alleged  misfeasance,  or  mal- 
feasance of  naval  officers. 

The  language  of  the  learned  judge  upon  this  injr 
portant  subject,  is  so  instructive  in  its  lessons,  and 
valuable  in  suggestion,  that  it  would  not  be  proper 
to  omit  it  in  this  connection;  but  it  is  well  to 
state,  and  justice  toward  the  naval  captors  re- 
quires the  statement,  that  the  elaborate  averments 
of  ill  treatment  in  this,  as  well  as  in  numerous 
other  cases;  were  wholly  unsustained  by  any  proof 
whatever,  and  seem  to  have  been  interposed  more 
for  the  purpose  of  creating  an  unfounded  prejudice, 
than  in  any  expectation  of  supporting  them  by 
evidence. 

"  The  affidavit  of  the  master  of  the  vessel,  attached 
to  the  several  claims  in  this  case,"  says  the  learned 
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jndge,  "  was  insisted  upon  by  each  claimant  as  le- 
gal proof  in  his  behalf. 

"It  made  allegations  of  misconduct  committed  The  caae  of 
lt)y  the  capturing  vessel  upon  the  ship's  company  Agnea,    u.  a 
of  the  prize  vessel,  after  her  seizure ;  that  the  mas-  New^ToSt^ 
ter  and  two  of  his  crew  were  separated  from  the  . 
prize,  and  sent  without  her,  to  their  serious  incon- 
venience and  wrong,  to  Baltimore,  and  thence  by 
rail  to  New  York,  and  that  the  writing-desk  of  the 
master  was  improperly  opened  on  board  the  United 
States  ship-of-war,  while  he  was  there  detained,  and 
that  papers  were  abstracted  from  it  by  the  captors, 
and  that  two  of  the  seamen  on  the  prize  were  placed 
in  irons,  and  sent  with  her  so  ironed  to  New  York 
hj  the  captors.    These  allegations  are  not  admitted 
by  the  libellants,  or  otherwise  established  by  direct 
proof  on  the  part  of  the  claimants. 

"This  alleged  misconduct  has  been  urged  as  a 
conclusive  defence  to  this  suit,  with  the  allegation 
that  several  causes,  in  addition  to  the  present  one, 
are  still  waiting  the  consideration  of  the  court,  in 
which  that  cause  of  defence  is  more  flagrant,  and 
strenuous  appeals  are  addressed  to  the  court  to  re- 
dress the  wrongs  and  losses  inflicted  upon  neutrals, 
by  the  course  of  conduct  pursued  during  the  present 
war  by  national  vessels,  in  the  assumed  enforcement 
of  the  law  of  blockade.  The  court  will  indulge  in 
no  general  denunciation  or  stigma  of  the  supposed 
malfeasances  of  public  vessels  in  the  performance  of 
their  duties  in  relation  to  prizes,  but  will  carefully 
examine  the  facts  brought  to  its  attention,  and  en- 
deavor to  uphold  and  enforce  with  strict  justice,  the 
legal  rights  and  responsibilities  of  all  parties  impli- 
cated in  prize  proceedings  brought  before  the  court. 
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It  is  to  be  presumed  that  the  officers  and  crews  <rf 
the  navy  are  disposed  to  conduct  theniselv^  in  obe- 
dience to  their  instructions  and  to  the  rules  of  mm- 
time  law,  in  executing  their  war  powers  in  makii^ 
prizes ;  and  the  rules  and  practice  of  prize-courts 
fix  their  responsibilities,  and  the  manner  those  are 
to  be  enforced,  in  case  injuries  are  sustained  from 
misconduct  on  their  paii;,  whether  the  capture  is 
sanctioned  and  carried  into  effect  by  the  court,  or  is 
declared  nugatory  and  unjustifiable. 

"  The  pleadings  in  a  prize  action  involve  directly 
no  further  question  than  that  of  prize.  (^The  Ade^ 
laide,  9  Cranch,  284;  The  Fortmva^  1  Doda,  82, 
83.)  The  parties  on  the  trial  of  that  issue  are  not 
legally  required,  if  they  may  be  permitted^  to  litigate 
any  other  point  than  that  and  the  probable  sequent* 
to  it.  In  a  qualified  sense,  the  consideration  whether 
the  unlawful  acts  of  private  captors  after  tlie  seizure 
of  property  as  prize,  do  not  render  the  arrest  of  it 
void,  may  be  regarded  as  characterizing  vitally  the 
capture,  and  thus  become  intrinsically  admissible 
evidence  in  defence,  against  the  conviction  and  for- 
feiture of  the  property ;  but  yet  that  ground  of  de- 
fence need  not  be  directly  connected  with  the  cap- 
ture itself,  or  its  liability  to  capture  as  prize,  but 
may,  and  most  probably  will,  spring  out  of  tacte 
wholly  disconnected  with  either  of  those  particulars 

"  The  general  rule  in  respect  to  captures  by  pub- 
lic ships  is,  that  the  actual  wrong-doer  alone  is 
responsible  for  any  wrong  done,  or  illegally  com- 
mitted on  the  prize,  excepting  acts  done  by  mem- 
bers of  the  seizing  vessel  in  obedience  to  the  orders 
of  their  superiors.  {Tlie  Mentor^  1  Eob.,  151 ;  Th 
Diligentia,  1  Dods.,  404;  2  Wheat,  13.)    The  lia- 
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T)ility  of  the  officer  is  not  constructive,  and  affixed 
t:o  him  solely  on  account  of  his  superiority  of  com- 
xuand,  but  arises  from  his  immediate  command  or 
authority  in  the  transaction.     {The  Eleanor^   2 
^Wheat,  345.)     Embezzlements  of  the  cargo  seized, 
or  acts  personally  violent,  or  injuries  perpetrated 
xipon  the  captured  crew,  or  improperly  separating 
them  from  the  prize-vessel,  or  not  producing  them 
ibr   examination  before  the   prize-court,   or  other 
torts  injurious  to  the  rights  or  health  of  the  prison- 
ers, may  render  the  arrest  of  a  vessel  or  cargo,  as 
prize,  defeasible,  and  also  subject  the  tort  feasors 
to  damages  therefor ;  but  the  law  does  not  consti- 
tute those  acts  or  omissions  legal  bars  to  the  suit ; 
and  it  is  plain  that  the  course  of  investigation  into 
those  matters,  would  not  naturally  be  anticipated 
from  the  shape  of  a  prize  suit,  nor  could  they  be 
inquired  into  with  that  fulness  befitting  the  gravity 
of  the  imputations,  or  their  importance  to  the  pub- 
lic service,  or  the  rights  of  individuals,  so  well  and 
satisfactorily,  in  summary  and  incidental  proceed- 
ings, as  in  actions  founded  directly  upon  the  in- 
juries complained  of 

"  The  practice  of  prize-courts  supplies  a  course  of 
procedure  under  claims  for  redress  in  cases  of  that  de- 
scription, which  seems  more  proper  to  be  pursued 
against  public  ships,  when  the  consequences  may  also 
lead  to  other  results  than  an  award  of  pecuniary  com- 
pensation to  parties  complaining  of  wrongs  done 
them.  A  monition  may  be  directed  to  those 
xising  the  authority  of  the  government,  in  seizing 
property  at  sea,  compelling  them  to  respond  before 
the  coiut,  to  parties  aggrieved  by  their  acts,  for 
every  wrongful  use  of  the  authority  confided  to 
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them ;  and  that  by  pleas  and  allegations,  the  spe- 
cial  grievances  will  be  specifically  charged  and  aynr 
tested  before  the  court,  and  the  evidence  pertinent 
to  the  contestation  can  thus  be  collated  and  bid 
before  the  court  on  both  sides  (T%^  JEleanor.  2 
Wheat,  345  ;  The  Magnus ^  1  Rob.,  27);  merely  iih 
terposing  a  statement  of  grievances  by  way  of 
schedule  attached  to  the  claim  of  ownership  and 
test  oath,  which  enables  a  party  to  contest  a  lihd 
of  information  in  a  prize  suit,  is  not  placing  tie 
controversy  before  the  court  in  that  authoritative 
shape,  that  parties  are  at  once  compellable  to  treat 
the  allegations  and  suggestions  aa  in  litigation 
thereupon.  It  may  well  afford  foundation  for  either 
party  to  appeal  to  the  discretion  of  the  coui-t,  to  pro- 
ceed and  render  justice  in  the  matter  summarily,  in 
exercise  of  that  pervading  jurisdiction  wliich  envel- 
opes prize  proceedings ;  but  when  there  is  reason- 
ble  cause  to  look  for  a  more  thorough  representation 
of  the  occurrences  referred  to,  than  will  commonly 
be  obtained  from  ^  parte  statements,  given  under 
impressions  likely  to  be  colored  by  the  excitement 
of  sudden  capture,  and  the  risks  and  inconveniences 
following  it,  I  consider  it  the  more  reliable  course 
of  practice,  to  require  the  evidence  to  be  furnished 
under  pleas  and  allegations,  when  it  is  oflTered  in 
bar  of  the  rightfulness  of  a  capture  as  prize,  or  as 
foundation  for  an  award  of  compensation  in  dam- 
ages, because  of  irregularities  or  culpabilities  of 
captors  who  are  in  the  public  service,  in  making 
the  seizure,  or  dealing  with  the  prize  property  while 
in  their  possession. 

"In   TTie  Magnua,  Sir  Wm.  Scott  says:  *The 
proof  required  was  of  the  most  solemn  nature,  b> 
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plea  and  proof.'     (1  Rob.^  28.)    The  proceedings 
\>y  plea  and  allegations,  admonish  the  parties  of  the 
difficulties  of  their  situation,  and  call  for  all  the 
proofs  their  case  can  supply.  (Wheat,  on  Capt.,  284.) 
"  It  is  to  be  remarked  in  this  case  that  no  evi- 
dence has  been  given  on  the  examination  inprepar- 
cUoriOy  or  upon  the  papers  of  the  vessel,  showing 
any  unlawful  or  irregtdar  conduct  of  the  captors  in 
making  the  prize,  or  the  subsequent  treatment  of 
Iter  crew,  or  the  property  arrested.    The  affidavit 
of  the  master,  referred  to  as  a  part'  of  their  claim 
l)y  the  claimants,  is  extra  judicial,  and  not  testi- 
mony in  the  cause ;  and  if  allowed  by  the  court  as 
notice  to  the  libellants,  of  charges  impeaching  the 
legality  of  the  capture,  cannot  avail  as  testimony  in 
the  suit  on  hearing.    The  like  evidence  was  not 
permitted  to  have  that  effect  in  the  case  of  the  Jme 
OampbeU.    It  was  there  only  recognized  as  a  basis 
for  after  summary  proceedings,  to  establish    the 
jtistness  of  the  allegations  under  the  implied  re- 
serve that  it  could  not,  per  se^  sustain  a  decree 
against  the  captors  for  torts. 

"  Two  notes  in  the  log-book,  apparently  entered 
by  the  prize-master  after  the  aiTest  of  the  schooner, 
state  that  he  placed  the  mate  and  steward  in  irons 
on  taking  command  of  the  vessel,  and  in  the  after- 
noon took  the  irons  off  for  the  day,  replacing  them 
for  the  night,  and  next  morning  again  removing 
them,  alleging  it  to  be  discretionary  with  him  to  keep 
the  men  in  irons  day  and  night.  No  allusion  to 
the  occurrence  is  made  by  the  men,  on  their  exam- 
ination ;  and  in  such  posture  of  the  transaction,  the 
inference  may  be  no  stronger  that  the  act  was  tor- 
tious and  unjustifiable,  and  that  it  was  an  excusa- 
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ble  precaution  against  menaced  or  well-suspected 
refractoriness  of  the  prisoners.  It  is  manifest^  afe 
that  separating  the  master  and  others  of  the  ctpm. 
and  not  bringing  them  with  the  prize  into  port,  and 
before  the  court,  was  not  necessarily  culpable  of 
itself,  and  may  have  been  justifiable  from  the  con- 
dition of  the  vessel,  or  that  of  the  crew. 

"  The  government,  on  general  principles,  woiild 
not  be  debarred  from  vindicating  their  rights  unda 
the  law  of  nations,  against  the  criminal  vessel  and 
cargo,  if  it  be  proved  that  the  captors,  after  making 
the  prize,  have,  on  their  part,  been  also  guilty  of 
irregular  and  culpable  conduct  toward  the  prize 
property  or  crew. 

"In  that  respect,  the  court  will  seduloudy  ad- 
minister the  same  measure  of  relief  to  injured  par- 
ties against  captors  acting  in  the  public  service,  a^ 
are  supplied  by  the  law  in  relation  to  private 
cruisers.  Yet  there  may  be  reasonably  observed 
differences  in  the  method  of  enforcing  it,  because, 
in  the  case  of  public  vessels,  the  ship's  company 
are  subject  to  the  direction  and  authority  of  offi- 
cers outside  of  those  commanding  the  particular 
vessel  engaged  in  the  capture,  and  may  be  entitled 
by  law  to  exemptions  fi'om  personal  responsibility, 
which  could  not  be  set  up  by  the  voluntary  wrong- 
doer. Besides,  the  act  for  the  better  government 
of  the  navy,  subjects  any  person  in  the  navy,  for 
misconduct  in  relation  to  prize  property,  to  forfeit- 
ure of  his'  share  of  the  capture,  and  such  further 
punishment  as  the  prize-court  shall  impose.  ( 
Stats,  at  Lai^e,  46,  §  8.)  In  such  cases,  it  seems  to 
me  there  is  a  special  fitness  in  requiring  that  the 
right  of  reclamation  of  damages  from  captors  in 
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oaptures  made  by  public  vessels,  should  be  pui^ued 
iDy  the  parties  averring  the  grievance  and  tort 
csommitted  upon  them,  by  plea  and  proof,  which 
admit  of  counter  allegations,  and  fuU  evidence  un- 
der them.  This  will  be  the  course  of  practice  to 
\>e  hereafter  followed  in  like  cases,  unless  specially 
ordered  by  the  court" 

By  the  8th  section  of  the  act  of  Congress,  of  July 
17,  1862,  entitled  "An  act  for  the  better  govern- 
ment of  the  navy  of  the  United  States,"  the  mal- 
treatment by  any  person  in  the  navy,  of  persons 
taken  on  board  a  prize,  is  made  punishable  by 
court-martial. 

The  inculpatory  proofs  in  a  case  of  maritime  cap- 
ture, must,  as  has  been  seen,  proceed,  in  the  first 
instance,  from  the  testimony  of  the  captured  per- 
sons, and  the  papers  of  the  vessel  found  on  board. 
It  is  therefore  the  duty  of  the  captors,  in  all  cases,  Duty  of  cap- 
to  send  in  such  papers  and    documents,  books,  sei's  papers 
charts,  &c.,  in  their  precise  condition  as  at  the  time  It"t*!e  tSne^of^ 
of  capture,  so  that  the  prize-master,  in   delivering  ^p*"™- 
them  to  the  commissioners,  may  identify  them  as 
such,  in  his  affidavit  made  to  that  end. 

But  there  may  be  other  papers  on  board  ^e  ^^'^^^n^otho- 
sel  which  are  not,  in  any  sense,  the  papers  of  the  mg  the  vea- 
vessel,  and  which  may  contain  important  criminat-  ^  ^  ^^'^ 
ing  evidence. 

Such  papers  may  consist  of  letters,  under  private 
or  official  seal,  inclosed  in  a  mail  bag,  or  parcels  of 
like  description. 

In  explanation  of  the  duty  of  captors  with  regard 
to  such  papers,  as  well  as  their  duty  in  the  exer- 
cise of  the  right  of  visitation  and  search,  the  hon- 
29 
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orable  Secretary  of  the  Navy  of  tte  United  States 
issued  a  circular  of  instructions  to  naval  command- 
ers, on  the  18th  day  of  August,  1862.  Its  t€nn5 
declare  not  only  the  special  and  •pai-ticxilar,  but  the 
general  duties  of.naval  captors  in  these  respects.  It 
becomes,  therefore,  valuable  for  preservation  and 
reference,  in  this  connection, 

CSrcnlar  of  in-  "  Navy  Dkpaetmbnt,  Ati^.  18,  1862. 

Ss  re^rto  "  S^^  •  Some  recent  occurrences  in  the  capture  of 
navidcom-     vessels,  and  matters  pertaining  to  the  blockade, 

mandera,  from  -^.  -^-  ?iii  •' 

the  United  render  it  necessary  that  there  should  be  a  recapitu- 
u^of^r  lation  of  the  instructions  heretofore  from  time  to 
^•^-  time  given,  and  also  of  the  restrictions  and  precau- 

tions to  be  observed  by  our  squadrons  and  cruis- 
ers. It  is  essential,  in  the  remarkable  contest  now 
waging,  that  we  should  exercise  great  forbearance 
with  great  firmness,  and  manifest  to  the  world  that  it 
is  the  intention  of  our  government,  while  asserting 
and  maintaining  our  own  rights,  to  respect  and 
scrupulously  regard  the  rights  of  others.  It  is  in 
this  view  that  the  following  instructions  are  explic- 
itly given : 

^ First:  That  you  will  exercise  constant  vigi- 
lance to  prevent  supplies  of  arms,  munitions  and 
contraband  of  war  from  being  conveyed  to  Ihe  insur- 
gents; but  that  under  no.  circumstance  will  you  seize 
any  vessel  within  the  waters  of  a  friendly  nation. 

^^ Second:  That,  while  diligently  exercising  the 
right  of  visitation  on  all  suspected  vessels,  you  are 
in  no  case  authorized  to  chase  and  fire  at  a  forei^rn 
vessel  without  showing  your  colors,  and  giving  her 
the  customary  preliminary  notice  of  a  desire  to 
speak  and  visit  her. 
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Third:  That  when  that  visit  is  made,  the  vessel 
is  not  then  to  be  seized  without  a  search  carefully 
xnade,  so  far  as  to  render  it  reasonable  to  believe 
that  she  is  engaged  in  carrying  contraband  of  war 
for  or  to  the  insurgents,  and  to  their  ports  directly, 
or  indirectly  by  transhipment,  or  otherwise  viola- 
ting the  blockade ;  and  that  if,  after  visitation  and 
search,  it  shall  appear  to  your  satisfaction  that  she 
is  in  good  faith  and  without  contraband,  actually 
bound  and  passing  from  one  friendly  or  so-called 
neutral  port  to  another,  and  not  bound  or  proceed- 
ing to  or  from  a  port  in  the  possession  of  the  insur- 
gents, then  she  cannot  be  lawfully  seized. 

^Fourth:  That  to  avoid  difficulty  and  error  in 
relation  to  papers  which  strictly  belong  to  the  cap- 
tured vessel,  and  mails  that  are  carried,  or  parcels 
'  under  official  seals,  you  will,  in  the  words  of  the 
law, '  preserve  all  the  papers  and  writings  found  on 
board,  and  transmit  the  whole  of  the  originals,  un- 
mutilated,  to  the  judge  of  the  district  to  which 
such  prize  is  ordered  to  proceed.'  But  official  seals, 
or  locks,  or  fastenings  of  foreign  authorities,  are  in 
no  case,  nor  on  any  pretext,  to  be  broken,  or  par- 
cels covered  by  them  read,  by  any  naval  authorities ; 
but  all  bags  or  other  things  covering  such  parcels, 
and  duly  sealed  or  fastened  by  foreign  authori- 
ties, will  be,  in  the  discretion  of  the  United  States 
officer  to  whom  they  may  come,  delivered  to  the 
consul,  commanding  naval  officer,  or  legation  of  the 
foreign  government,  to  be  opened,  upon  the  under- 
standing that  whatever  is  contraband,  or  important 
as  evidence  concerning  the  character  of  a  captured 
vessel,  will  be  remitted  to  the  prize-court,  or  to  the 
Secretary  of  State  at  Washington,  or  such  sealed 
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bags  or  parcels  may  be  at  once  forwarded  to  this 
department,  to  the  end  that  the  proper  authorities 
of  the  foreign  government  may  receive  the  same 
without  delay. 

"  You  are  specially  informed  that  the  fact  that  a 
suspicious  vessel  has  been  indicated  to  you  as  cruis- 
ing in  any  limit  which  has  been  prescribed  by  the 
department,  does  not  in  any  way  authorize  you  to 
depart  from  the  practice  of  the  rules  of  visitation, 
search,  and  capture,  prescribed  by  the  law  of  nations 
"Very  respectfully, 

"  Gideon  Welles,  Secretary  of  tke  NanyyT 
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The  duties  of  The  dutics  of  the  prize  commissioners  with  refer- 
prize  commifl-  euce  to  the  capturcd  property,  and  the  proceedings 
to^^nti^^^  adjudication,  have  been  held  by  the  prize-courts 
i«*»on-  both  of  Great  Britain  and  of  the  United  States,  until 

the  passage  of  an  act  of  Congress,  of  Mai-ch  25tli, 
1862,  "  for  the  better  administration  of  the  law  of 
prize,**  to  be  all  comprised  under  the  three  follow- 
ing heads : 

1st.  Receiving  the  prize  property  from  the  cap 
tors,  placing  their  seals  thereon,  and  safely  keeping 
the  same  until  process  is  issued,  under  which  their 
possession  is  superseded  by  that  of  the  marshal 

2d.  Receiving  from  the  prize  master  the  papers, 
documents,  charts,  and  books  of  every  description, 
found  on  board  the  prize;  causing  their  identifica- 
tion by  the  prize  master,  in  an  affidavit  to  be  made 
by  him  for  that  purpose  marking  each  paper  to  se- 
cure the  identification,  and  depositing  the  same 
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Tvith  the  prize  master's  affidavit  of  identity,  enr 
veloped,  and  sealed  witli  their  seals,  in  the  registry 
of  the  court. 

3d.  Taking  the  testimony  of  each  witness  pro- 
duced to  them  by  the  captors,  for  examination, 
separately,  and  apart  from  their  coimsel,  and  in 
answer  to  the  standing  interrogatories,  in  prepa/i^Or 
toriOy  and  after  complying  with  the  required  for- 
malities depositing  the  same  enveloped,  and  sealed 
with  their  seals,  in  the  registry  of  the  court. 

By  the  act  of  Congress  referred  to,  a  single  fUrther 
duty  is  devolved  upon  prize  commissioners,  in  the 
following  words : 

"  It  shall  be  the  further  duty  of  said  prize  com- Additional  du- 
missioners,  at  the  time  of  taking  such  possession,  by^a^^Oonr 
and  from  time  to  time,  pending  the  adjudication,  ^^'^^ 
to  examine  into  the  condition  of  said  property,  and 
report  to  the  court  if  the  same,  or  any  part  thereof, 
be   perishing,   or  perishable,  or  deteriorating   in 
value." 

As  the  prize  property  was  to  be  under  the  seal 
of  the  commissioners,  pending  the  adjudication,  and, 
of  course,  could' not  be  examined  without  the  re^ 
moval  of  their  seal,  it  was,  do  doubt,  thought  proper, 
by  the  framers  of  the  law,  that  it  should  be  occa- 
sionally examined  by  them,  and  its  condition,  if 
perishing,  made  known  to  the  court. 

But  these  words  have  been  held  to  impose  upon  Constractioii 

,"1  ••  j*.»iTof  the  act  by 

the  commissioners  many  onerous,  and  highly  re^  united  states 
sponsible  duties.  ^^t^A 

These  additional  duties  devolving  upon  the  prize  circuit 
commissioners,  as  held  by  the  distinguished  judge 
of  the  Circuit  Court  of  the  United  States,  for  the 
sLcond  Judicial  Circuit,  in  the  case  of  The  Hianm- 


464  OF  THB  •DUTIES  OF  PIUZE  COHMIBSIOinEBa 

hay  ou  appeal  from  a  decree  of  condemnation,  ren- 
dered by  the  District  Court  for  the  Southan  Dis- 
trict of  New  York,  are  as  follows : 

Mrst — ^That  where  they  find  the  property  perish- 
ing, they  must,  make  a  motion  for  its  sale,  and  noti- 
•  fy  the  district  attorney,  and  the  proctor  for  the 
claimants,  of  the  motion  to  be  made. 

Secofid — ^That  their  power  is  joint,  and  that  the 
concurrence  of  both  is  necessary  to  the  validity  of 
their  acts. 

Third — ^That  the  power  to  report  to  the  court  as 
to  the  condition  of  the  property  as  they  examined 
the  same,  from  time  to  time  during  the  litigation, 
makes  them  the  representatives  of  all  parties  in  in- 
terest ;  and  therefore,  although  the  act  requires  the 
sale  of  the  property  to  be  made  by  the  marshal,  it 
must  be  made  under  the  direction  and  superintend- 
ence of  the  prize  commissioners. 

Fourth — ^That  they  must  attend  the  sale  of  cap 
tured  property,  as  the  representatives  of  all  parties 
in  interest,  and  see  that  the  property  is  not  sacri- 
ficed thereat. 

Fifth — ^That  where  a  cargo  is  to  be  discharged 
and  appraised  before  sale,  this  is  to  be  done  under 
the  superintendence  of  the  prize  commissioners. 
That  they  must  take  an  accurate  list  of  each  item 
of  the  cargo,  when  it  is  discharged,  with  a  view  to 
appraisal.  That  they  must  separately  appraise,  and 
cause  to  be  separately  sold,  the  separate  parcels  of 
each  bill  of  lading. 

It  may  be,  and  on  many  accoimts  it  undoubtedly 
is,  very  desirable,  that  the  prize  commissioners 
should  be  clothed  with  this  power,  and  be  chaiged 
with  these  duties ;  but  if  it  were  the  intention  of 
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Congress  that  sucli  duties  should  be  devolved  upon 
tliese  officers,  it  is  to  be  regretted  that  other  lan- 
guage was  not  employed  to  express  that  intention. 

By  the  terms  of  the  act  of  Congress  in  question,  witnesses  to 
it  is  the  duty  of  the  prize  commissioners  to  examine  without  the 
the  several  witnesses  upon  the  standing  interrogar  ^^f  ^ 
tories,  not  only  apart  from  each  other,  but  ^^  unat- 
tended by  counsel." 

This  is  believed  to  have  always  been  the  rule  of 
the  English  prize-courts;  but  in  consequence  of  some 
looseness  of  practice  in  this  respect,  arising  out  of  a 
question  made  as  to  the  true  construction  of  the 
rule,  it  was  probably  thought  advisable  that  a  pro- 
.  vision  so  salutary,  should  receive  the  sanction  of  le- 
gislation. 


THE  PEIZE  LIBEL  AND  CLAIM. 

The  doctrine  that  the  libel  in  prize  should  con-  The  rule  as  to 
tain  no  special  averments  of  the  grounds  on  which  chlSnof 
condemnation  is  claimed,  but  be  altogether  general  *^®  *^?™«^*f 

\  ?       ,       o  of  thehlpeland 

in  its  allegations,  and  that  the  claim  interposed,  the  daimsua- 
must  consist  exclusively  of  a  simple  statement  of  reJ»nt  di^^ 
ownership,  and  a  general  denial  of  the  validity  of  ^^^^^ 
the  capture — ^was  briefly  stated  in  the  previous  edi- 
tion of  this  work 

In  the  case  of  The  Revere^  decided  in  the  Massa- 
chusetts District  Court,  and  in  the  case  of  Empreea^ 
as  well  as  in  a  large  number  of  other  cases  decided 
in  the  District  Court  of  New  York,  in  which  the 
claimants  were  British  subjects — ^the  libels  filed  pur- 
suant to  this  rule,  were  objected  to  by  claimants' 
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counsel  as  insufficient,  in  not  setting  fortli  special 
cause  for  capture  or  condemnation — ^and  the  dasn- 
ants  insisted  upon  their  right  to  file  elaborate  an- 
swerSy  as  in  instance  causes,  in  addition  to  the  daini 
of  ownership. 

The  doctrine,  however,  as  laid  down,  was,  up<m 
elaborate  argument,  affirmed  in  every  case.  > 

In  the  case  of  The  Hevere,  the  learned  judge 
says :  "  The  libel  need  not  set  forth  specifically  the 
grounds  on  which  condemnation  is  sought  General 
allegatioDs  are  sufficient.  The  vessel  is  to  be  oon^ 
demned  if  at  all,  on  any  grounds  that  the  ^xaaiin- 
ation  may  disclosa  Prize  proceedings  are  not  sub- 
ject to  liie  same  rules  of  pleading  as  suits  on  ihe 
instance  side  of  the  court.  This  hearing  is  'vcpon 
the  preparatory  evidence,  as  it  is  called,  that  is^ 
upon  the  papers  found  on  board  the  vessel,  and  the 
answers  of  her  officers  and  crew  upon  the  standing 
interrogatories.  The  claimants  are  not  ejititled  t^ 
further  proof,  nor  are  the  captors,  unless  in  special 
and  peculiar  cases,  upon  motion  and  cause  sfaowiL 
The  answer,  in  the  nature  of  pleading,  is  therefore 
irregular;  and  so  much  of  the  document  called  a 
test  affidavit  as  goes  beyond  the  £ftcts  of  the  daim, 
I  shall  not  regard  as  evidence." 
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DELIVERY  TO  CLAIMANTS  ON  BAIL. 

The  delivery  of  captured  property  to  claimants  i>©Hve^  of 
on  bail,  before  a  hearing,  is  so  utterly  subversive  of  erty  todSm- 
tbe  policy  of  the  law  of  maritime  capture,  that  the^^;^**^^. 
designation  of  the  practice  by  Mr.  Justice  Story  iis"?ft  ^'^T'' 
a  "  gross  irregularity,"  is  one  of  mild  reproof.  poUcy  and 

The  naval  power  of  the  nation  is  employed  in  them^^^cap- 
capture  of  the  property  of  its  enemy,  or  that  which  ^^^• 
is  being  used  in  aid  of  its  enemy,  upon  the  high 
seas.  The  purpose  of  such  capture  is  the  sole  basis 
of  the  belligerent  right,  namely,  to  compel  the  ene- 
my to  peaceful  submission  by  destroying  his  means 
of  aggression  or  resistance.  Oftentimes  at  great 
hazard,  always  at  no  inconsiderable  expense,  the 
captured  property  is  sent  into  a  port  of  the  captor's 
country  for  adjudication.  That  it  should  be  then, 
by-judicial  fiat,  forthwith  surrendered  to  the  claim- 
ant on  credit,  is  a  defeat  of  the  manifest  design  of 
the  law,  so  entirely  obvious,  that  it  seems  hardly 
credible  that  such  a  practice  should  prevail,  or  be 
adopted  by  any  court,  which  does  not  at  the  same 
time  ignore  the  existence  of  the  belligerent  right. 
But  that  a  court  of  appellate  jurisdiction  in  prize, 
should  entertain  a  motion  for  the  delivery  of  cap 
tured  property  to  a  claimant,  after  a  decree  of  con- 
demnation of  the  property,  on  the  first  hearing, 
would  seem  still  more  extraordinary. 

One  reason  among  many,  given  by  the  courts  fomeasoM  for 
the  inflexible  rule  of  the  non-delivery  of  captured  ^on^i^^V 
property  to  claimants  on  bail,  before  a  hearing,  is,  ®*^.'^®  ^ 
that  it  cannot  then  be  judicially  known  that  the  hearing  and 
claimants  are  not  enemies  or  acting  for  enemies.       «>ndenmatioiL 

It  would,  indeed,  be  strange  if  the  rule  should  be 


468  DELIVEBY  TO   CLAIMANTS   ON   BAIL. 

permitted  to  bend,  when  it  has  become  known,  by 
the  violent  presumption  resulting  from  a  Boleom 
decree,  after  a  hearing,  that  the  property  is  either 
that  of  an  enemy  or  of  one  acting  for  an  enemy. 

The  inveterate  practice  of  fifty  years  of  peace  in 
the  Courts  of  Admiralty  of  the  United  States,  of 
the  delivery  to  claimants,  on  bail,  of  property  seiaed 
for  the  violation  of  a  municipal  regulation,  may  ac- 
count for  the  diflSculty,  both  on  the  part  of  oourte 
and  practitioners,  to  realize  at  once  the  necessity  of 
a  total  departure  from  this  practice. 

Indeed,  it  appeared  to  be  regarded  so  pertinacious 
ly  as  a  matter  of  course,  that  claimants  of  property 
captured  as  prize,  were  as  much  entitled  to  have  it 
delivered  to  them  on  bail,  after  appraisement,  as 
claimants  of  .property  seized  for  the  violation  of  a 
revenue  law,  or  the  laws  for  the  suppression  of  the 
slave  trade,  that  the  Congress  of  the  United  Stat^ 
in  "  an  act  for  the  better  administration  of  the  law 
of  prize,"  passed  on  the  25th  of  March,  1862,  pro- 
vided for  the  sale  of  captured  property,  and  the  de- 
posit of  the  proceeds  in  the  registry  of  the  prize- 
court,  when  it  was  perishable  or  in  a  perishing  con- 
dition, in  terms  adapted  to  preclude  any  other  dispo- 
sition of  such  property  before  a  final  condemnation. 

To  secure  this  beyond  a  doubt,  and  to  place  the 
policy  of  maritime  capture  beyond  the  possibility 
•  of  defeat,  in  this  respect,  by  judicial  construction,  it 
would  be  wise  in  future  legislation,  to  provide  id 
express  terms,  that  the  disposition  of  perishing  cap 
tured  property,  by  sale,  was  designed  to  interfere 
with  and  to  exclude  its  delivery  on  bail,  and  and 
other  mode  of  disposition  of  th^  subject-matter  of 
litigation  pending  the  suit. 
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In  the  former  edition  of  this  work  the  established  tJ^®  dodrrjne 

T/.  11-  /»  -I  .      .        -t    •       ^^  non-debv- 

rule  of  non-delivery  of  captured  property  to  claim-  ery  fuUy  aus- 
antSy  on  bail,  was  briefly  stated,  and  the  authorities  ^aUm^/thr 
cited  by  which  the  rule  was  established.  H?l*^i^*®i 

In  the  case  of  ITie  Amy  Warwiok^  on  the  ctomof  Maasachu- 
of  JPhipps^  after  the  court  had  allowed  the  claimants  ^ 
to  introduce  further  proof  of  property,  a  motion  was 
made  for  the  delivery  to  them  of  the  property  which 
they  claimed,  on  appraisement  and  baiL    The  mo- 
tion was  opposed  by  the  captors,  who,  on  their  part, 
moved  for  a  sale  of  the  property.     In  denying  the 
motion  for  the  delivery  of  the  property  on  bail,  and 
ordering  instead,  its  sale,  the  learned  judge  thus  ag- 
gregates the  objections  to  the  former  practice,  which 
he  said  had  "  always  weighed  with  prize-courts :"  "  Be- 
fore the  hearing  in  prq^ratorio^  it  cannot  well  be  Reasons  fop 
judicially  known  that  the  claimants  are  not  enemies,  in  the  case  of 
or  acting  for  enemies ;  or  that  if  not  so,  that  they  ^^^St 
have  such  absolute  title  in  the  property  as  to  be  the 
persons  to  whom  it  should  be  restored,  in  case  it 
should  be  decided  to  be  no  prize,  and  the  captured 
property  may  itself  be  evidence.    If,  on  the  hear- 
ing, their  claim  remain  in  doubt  on  any  of  these 
points,  why  should  they  take  the  property  rather 
than  the  captors  ?    The  court  must  be  careftil  to  de- 
liver the  property  to  none  but  actual  owners,  and 
persons  who  would  not  pass  it  to  an  enemy  for 
whom  they  might  act.    There  are  other  difficulties 
attending  this  course  in  the  general.    It  throws  on 
th*  captors  the  risk  of  the  sufficiency  of  the.bonds- 
men  at  the  time,  and  their  continued  solvency  until 
a  final  decision  in  the  appellate  court.     It  gives  the 
claimants  the  choice  of  abiding  or  not  abiding  by  the 
appraisement.    If  it  is  low,  they  will  adopt  it,  and 
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give  bonds,  and  so  make  a  profit  at  the  expeztaeof  tihe 
captors.    If  the  appraisement  is  to  the  fall  vake^ 
they  may  decline  to  give  the  bonds.     And  there  is 
always  danger  of  under  valuation,  not  only  by  fraud, 
and  by  the  pressure  of  interests  in  the  trade,  but 
from  erroneous  principles  of  estimation.     A  puhUe 
sale  is  the  best  and  fairest  proof  of  value,  and  tiie 
funds  in  the  registry,  to  be  delivered  to  the  partis 
finally  decided  to  be  entitled  to  it,  is  the  most  sat- 
isfactory course,  where  there  are  no  special  dicnm- 
stancea" 
^M<*M  for       It  will  be  seen  that  all  of  these  objections  to  Htd 
non-deUvery   delivery  of  captuTcd  property  to  claimants,  on  bail, 
«bteto*non-  ^^^  *^®  single  cxccptiou  of  that  which  refers  to  the 
delivery  on     guflScieucy  and  continued  solvency  of  the  stipulatoi^ 
appraised      are  alike  applicable  to  the  delivery  of  such  property 
^  "**  to  claimants,  upon  payment  into  court  of  ita  ap- 

praised value — a  practice  no  less  calculated  to  de- 
feat the  great  end  of  maritime  capture. 


THE   CAPTORS  ENTITLED  AS  DISTRIBU- 
TEES.   HOW  DETERMINED, 

New  rales  of      Bt  the  third  section  of  the  Act  of  Congress  of 
S?^n?'«ct  J^ly  l^t^>  1862,  material  alterations  are  .effected  in 
of  Congress,   the  modc  of  distribution  of  the  moiety  of  the  pro- 
ceeds of  maritime  captiures,  accruing  to  naval  captor& 
By  the  provisions  of  this  section,  after  deducting 
one-twentieth  part  of  the  prize  money  awarded^to 
the  capturing  vessel,  for  the  commander  of  the  fleet 
or  squadron,  to   which  she  is  attached,  if  thus 
attached,  and  two-twentieths  for  the  commander  of 
the  capturing  vesseL  if  attached  to  a  sqiiadron,  and 
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tliree-twentieths  if  the  ship  was  acting  independ- 
ently of  any  superior  officer,  the  residue  of  the 
prize  money  awarded  to  the  capturing  vessel  is  to 
be  "  distributed  and  app6rtioned  among  all  otherd 
doing  duty  on  board,  and  borne  upon  the  boots, 
according  to  their  respective  rates  of  pay  in  the 
service." 

By  the  fourth  subdivision  of  the  same  section,  vessels  within 
vessels  of  the  navy  "within    signal    distance  *  of  cnuued  to  ^ 
another  making  a  prize,"  are  entitled  to  share  in  ^^*'^- 
the  prize ;  and  it  would  seem,  by  the  provisions  of 
this  subdivision,  that  in  the  event  of  two  or  more 
vessels  in  the  navy  being  entitled,  as  joint-captors, 
after  deducting  the  flag-officer^s  one-twentieth,  the 
entire  residue  of  the  captors'  moiety  is  to  be  dis- 
tributed among  all  the  officers  and  men  of  the  ships 
entitled,  including  the  commanders,  according  to 
the  rates  of  pay  of  all  on  board,  who  are  borne 
upon  the  books. 

By  the  fifth  section  of  this  act,  forfeiture  of  the  Forfeiture  of 
share  of  prize  money  to  which  a  commander  mi^ht  com^aiider's 
be  entitled  as  the  result  of  a  capture,  is  declared  to  money, forcer- 
be  the  consequence  of  a  neglect  to  perform  the^*"^*^^ 
duties  therein  prescribed,  as  follows : 

"That  the  commanding  officer  of  every  vessel,  or 
the  senior  officer  of  all  vessels  of  the  navy,  which 
shall  capture  or  seize  upon  any  vessel  or  vessels, 
as  prize,  shall  careftdly  preserve  all  papers  and 
writings  found  on  board,  and  transmit  the  whole 
of  the  originals,  unmutilated,  to  the  judge  of  the 
district  to  which  such  prize  is  ordered  to  proceed, 
with  the  necessary  witnesses,  and  a  report  of  the 
circumstances  attending  the  capture,  stating  the 
•  names  of  vessels  claiming  a  share  thereof;  and  the 
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commanding  officer  of  every  vessel  in  the  navy 
entitled  to  or  claiming  an  award  of  prize  money, 
shall,  as  early  as  practicable,  after  the  capture, 
transmit  to  the  navy  department  a  complete  list  of 
the  officers  and  men  of  his  vessel,  entitled  to  share, 
inserting  thereon  the  quality  of  every  person  rating." 
By  the  seventh  section  of  the  same  act,  forfeiture 
of  prize  money  is  declared  to  be  also  a  portion  of 
the  penalty  upon  any  person  in  the  navy  who  shall 
**take  out  of  any  prize,  or  vessel  seized  as  prize, 
any  money,  plate,  goods,  or  any  part  of  her  equip 
ment,  before  the  same  shall  be  adjudged  lawftil 
prize  by  a  competent  court,  xmless  it  be  for  the 
better  preservation  thereof,  or  absolutely  necessary 
for  the  use  of  any  of  the  vessels  or  armed  forces  of 
the  United  States." 
Armed  ves-  By  the  slxth  sectiou  of  the  act,  "  armed  vessels  in 
men^E^v^'^^^  scrvice  of  the  United  States,  which  shall  make 
en^ed  aa  if  ^  capture,"  or  be  within  signal  distance  of  a  vessel 
of  the  navy,  when  making  a  capture,  are  declared 
to  be  *'  entitled  to  an  award  of  prize  money,  in  the 
same  manner  as  if  such  vessels  belonged  to  the 
navy." 

• 
Merchant  ves-     Merchant  vcsscls  makmff  a  capture  are  not  en- 

BGis  m&iciDflr 

captures  not  titled,  by  strtct  loAV^  to  any  share  whatever  of  the 
Btriculw—  proceeds  of  the  captured  property ;  but  it  has  not 
but  in  practice  ]^(.gji  the  practice  to  exact  in  such  cases  the  le<ral 

a  share  la  .    ,         ,.    ,  ,  .  ,      ," 

awarded  them  nght  of  the  government  to  the  entire  proceeds,  but, 

commensurate  ,,  ,  ,  j    xi  i_       x  ^ 

with  the  meri-  ou  the  Contrary,  to  award  the  merchant  captors  a 
MteTof^^T    Portion  of  the  proceeds,  and  sometimes  even  the 
service.         whole,  according  to  the  circumstances  of  the  case, 
and  the  meritorious  character  of  the  service  per- 
formed. • 
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By  this  practice  it  is  understood  that  the  conces- 
sion of  the  strict  legal  rights  of  the  government  is 
optional  with  the  navy  department,  and  the  courts 
in  such  cases,  act  upon  such  concession,  in  their  de- 
crees of  distribution. 

Such  was  the  recent  case  of  The  Agnes  H.  Wa/rd^ 
captured  by  the  merchant  California  steamer,  North- 
ei'Th  Lights  and  adjudicated  in  the  District  Court 
of  the  United  States  for  the  District  of  New  York. 

A  lieutenant  in  the  navy  of  the  United  States 
happened  to  be  on  board  the  merchant  steamer  as 
passenger,  and  took  part  in  the  capture.  Upon  the 
concessions  of  the  secretary  of  the  navy,  the  court 
decreed  three  twentieths  of  the  captor's  moiety  to 
the  lieutenant  on  board,  as  if  in  command  of  a 
single  ship,  acting  independently,  and  the  residue 
of  the  captor's  moiety  to  the  merchant  vessel,  to  be 
distributed  in  designated  proportions  among  owners, 
officers,  and  men. 

Who  are  the  lawful  distributees  of  prize  money 
as  captors  or  joint  captors,  is  settled  by  the  final 
decree  of  distribution  of  the  prize-court. 

This  decree  of  distribution  is  not,  as  it  was  prior  Decree  of  ais- 
to  the  Act  of  Congress  of  March  25th,  1862,  a  de-^^^^^^^^ 
cree  of  detailed  distribution  setting  forth  not  only^^re^^dered 
the  vessels  entitled,  but  the  individuals,  and  the  March  25th, 
amount  to  be  paid  to  each.  .  ^®^^" 

By  the  provisions  of  that  act,  the  decree  of  final 
distribution,  now  only  determines  what  ships  are 
entitled,  and  whether  the  captured  vessel  was  of 
superior,  equal,  or  inferior  force  to  the  capturing 
vessel. 

This  decree  is  to  be  based  upon  the  rei)ort  of 
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And  hw  and  ^]^q  prize  commissioners  to  the  court,  setting  forth 
same  is  to  be  the  evidence  produced  before  them   upon  titeae 
points  by  the  government  and  the  captoi-a. 

Upon  the  basis  of  this  decree,  the  amotmt  to 
which  each  person  is  entitled  as  captor,  is  then  as- 
certained at  the  navy  department,  where  the  priie 
lists  are  required  by  law  to  be  sent  by  oommsBAdeiB, 
where  the  respective  rates  of  pay  of  all  on  board 
the  vessels  entitled,  is  known,  and  where  the  priae 
money  is  to  be  paid  under  the  direction  of  the 
secretary. 


COSTS  AND  DISBUKSEMENTS   IN    PEIZE 
PROCEEDINGS. 

Character  of  The  Sending  in,  safe  keeping  and  adjudication  of 
^bw8^"^^  captured  property,  necessarily  involve  large  expen- 
ments.  ditures.     These  consist  of  pUotage,  towage,  wharf- 

age, insurance,  the  expenses  of  an  unlivery  of  cargo, 
where  such  unlivery  is  necessary  to  its  preservation, 
storage,  and  the  numerous  expenses  incident  to  the 
adjudication,  appraisement  and  sale. 
Ho^ tobe  These  costs  and  expenses  constitute  a  chaige 
upon  the  proceeds  of  the  property,  if  the  same 
should  be  condemned  and  sold.  But  many  of  these 
expenses  are  of  such  a  nature  as  to  require  imme- 
diate disbursement,  and  the  liquidation  of  none  of 
them  should  be  postponed  to  the  termination  of  a 
protracted  litigation,  especially  if  the  litigation  be 
protracted  by  appeals  from  final  decrees  of  condem- 
nation. 

To  provide  against  such  dela-ys,  which  hare  occa- 
sioned veiT  great  emban*assment  in  the  recent  judi- 
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cial  proceedings   upon  maritime  captures  in  tlie^™^*™"- 
courts  of  the  United  States,  the  obviously  proper  ing  from  the 
course  is  that  pursued  in  the  British  Admiralty,  proprutionto^ 
namely,  the  provision  of  a  fond  by  the  government,  p^^  ^^®  °^«- 

,''  *  ^  ,..,•'.  /.,  '  8ar7  expenses 

for  the  purpose  of  prompt  bquidation  of  these  ex-ofadjudica- 
penses,  under  such  regulation  as  shall  insure  its  ^^^' 
proper  application,  as  an  advance  by  the  domimw 
litisy   upon  the   security  of  the  property  in  his 
possession. 

By  the  provisions-of  the  act  of  Congress  of  March  Attempted 
25th,  1862,  it  vras  attempted  to  effect  the  payment  g^tepro- 
of  the  expenses  referred  to  out  of  the  proceeds  of  '^^^^^^' 
the  sale  of  captured  property,  without  further  delay 
than  that  requisite  for  its  condemnation;  and  in 
view  of  the  ordinary  and  requisite  celerity  in  prize 
proceedings,  it  was  thought  that  a  provision  for 
payment  at  such  time,  might    supersede   the  ne- 
cessity of  providing  a  special  fund,  and  tend  to 
relieve  the  embarrassments  arising  from  the  delay. 

The  second  section  of  the.  act  referred  to,  accord- 
ingly provides  that  the  several  charges  and  expenses 
enumerated,  "  having  been  audited  and  allowed  by 
the  court,  shall,  in  the  event  of  a  decree  of  condem- 
nation, be  paid  out  of  the  proceeds  of  any  sale  of 
the  property,  final  or  interlocutory,  in  the  custody 
of  the  court.'' 

An  appeal  from  a  decree  of  condemnation  in  a  Reasons  for 
prize  cause,  should  not,  it  was  urged,  as  in  England  uon  of  the 
it  does  not,  stay  the  execution  of  the  decree,  except  ^^^^^^^ 
so  far  as  to  postpone  the  final  distribution  of  the  the  remedy. 
net  proceeds  of  the  property. 

In  the  case  of  a  capture  by  a  private  armed  ves- 
sel, the  captors  are  entitled  to  the  possession  of  the 
property  upon  security,  after  a  condemnation,  notr 
30 
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withstanding  an  appeal ;  and  where  the  capture  is 
made  hy  a  public  ship,  a  sale  of  the  property,  and 
deposit  of  the  proceeds,  as  required  by  law,  should^ 
in  all  cases,  follow  directly  upon  a  decree  of  con- 
•  demnation,  even  though  an  appeal  be  interposed. 
It  would  be  intolerable,  it  was  said,  to  allow  a 
claimant  of  captured  property,  after  it  has  been 
condemned  on  the  proofs  and  argument,  by  the  in- 
tervention of  an  appeal  which,  in  ninety-nine  cases 
out  of  every  hundred,  is  for  delay  simply,  and  upon 
his  giving  an  appeal-bond  for  the  paltry  sum  of  two 
hundred  and  fifty  dollars,  as  required  by  law,  to  tie 
up  property,  perhaps  to  the  value  of  half  a  million, 
which  not  being  perishable,  cannot  be  sold,  during 
the  months,  and  it  may  be  years,  of  the  pendency 
of  the  several  appeals,  the  expenses  upon  which, 
for  safe  custody  and  insurance,  exceed  the  amount 
of  his  appeal  bonds,  during  each  week  of  the  litiga- 
tion— and  which  expenses  he  is  in  no  event  bound 
to  pay — but  which  must  be  deducted  from  the  pro- 
ceeds of  the  property,  thus  reducing,  by  thousands, 
the  amount  subject  to  the  final  decree  of  distribution. 

Such  a  practice,  it  was  said,  would  seem  even 
more  intolerable  and  unjust,  when  it  is  considered 
that  it  is  the  established  rule  of  prize-courts,  that  a 
decree  of  condemnation,  in  the  first  instance,  being 
conclusive  evidence  of  the  highest  character,  of  the 
probable  and  justifiable  cause  of  capture,  subjects  ' 
the  claimants  to  the  payment  of  all  the  costs  and 
expenses,  even  although  such  decree  should  be  re- 
versed on  appeal. 

Indeed,  the  captured  property  is  invariably 
charged  with  the  costs  and  expenses,  by  the  de- 
cisions of  prize-courts,  wherever  probable  cause  for 
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the  capture  existed;  althougli  restitution  should 
be  decreed,  at  the  hearing,  on  the  proofe,  in  the  first 
instance* 

It  was  therefore  considered  that  the  legislative 
enactment,  providing  for  the  payment  of  the  costs 
and  expenses  out  of  the  proceeds  of  a  sale  of  the 
property,  ^  in  the  event  of  its  condemnation,"  wpuld 
not  only  secure  their  payment  without  great  delay, 
but  would  be  manifestly  just,  and  in  accordance 
with  the  theory  of  prize  proceedings,  and  the  prac- 
tice of  prize-courta 

This  statute  has,  however,  received  a  judicial  con- 
struction at  variance  from  all  thia 

The  Sarah  Starr  and  The  Aighurthy  having  been  The  statute 
condemned  upon  the  hearing  in  the  first  instance,  stru^byX' 
by  the  decrees  of  the  District  Court  of  the  United  ^^^;^^*^^ 
States  for  the  Southern  District  of  New  York,  the  states  in  the 

IT.  ..  1  iT/»xi      Second  Circuit 

several  claimants  m  each  case  appealed  from  the  in  the  cases  oi 
decrees  to  the  United  States  Circuit  Court.  st^f 

The  cargoes  had  been  sold  on  interlocutory  order,  Th^AigburQi, 
and  the  proceeds  deposited  in  court.  The  claimants 
and  appellants  then  moved  the  Circuit  Court  for  an 
order  for  the  appraisement  of  the  vessels,  and  their 
delivery  to  them,  upon  executing  a  bond  for  their 
appraised  value. 

The  marshal  then  intervened,  and  prayed  for  an 
order  for  the.payment  of  the  expenses  and  disburse- 
ments out  of  the  proceeds  in  court  in  the  several 
causes,  and  which  he  had  individually  disbursed  ; 
consisting  of  pUotage,  towage,  wharfage,  keeper's 
fees,  &c. 

After  reciting  the  provisions  of  the  act  of  March, 
1 862,  the  learned  judge  says : 

"  It  will  be  seen,  from  the  above  provisions,  tlitvt 
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the  claiiuaiit  is  not  responsible  for  the  oosfs  and 
expenses  attending  the  seizure,  detention  and  f*afe 
custody  of  the  vessel  seized  by  the  government,  on- 
less  followed  by  a  decree  of  condemnation,  or  res- 
titution on  payment  of  the  costs. 

"The  government  is  the  libellant,  instituting 
proceedings  against  the  vessel,  and,  like  any  other 
party  instituting  a  suit,  is  responsible  for  the  ex- 
penses incurred  in  the  progress  of  the  litigation, 
accompanied  with  the  right  of  reimbursement  in 
the  event  of  success,  naniely,  the  condemnation  of 
the  vessel,  <fec. 

"  The  claimant  acts  on  the  defensive,  and  is  not 
subject  to  any  portion  of  the  costs  and  expenses 
incurred  by  the  proceeding  of  the  libellant,  except 
his  own,  in  the  progress  of  the  defense,  till  ad- 
judged against  him  by  the  court  m  the  jmal  adju- 
dication. 

"It  is  true  that  these  costs  and  expenses  are  a 
charge  upon  the  property  seized,  whether  vessel  or 
cargo,  and  which  remains  in  the  custody  of  the  law, 
or  its  proceeds,  in  case  of  an  interlocutory  sale,  or 
the  bond,  as  representing  the  property,  in  case  it  is 
bonded,  as  a  security  for  the  reimbursement  of  these 
costs  and  expenses ;  and  this  charge  upon  the  res 
continues  until  the  final  adjudication  of  the  case. 
If  favorable  to  the  libellant,  they  are  paid  out  of 
the  proceeds ;  if  not,  they  are  exempt,  and  the  prop- 
erty, or  proceeds,  restored  to  the  claimants. 

"  Applying  these  principles  to  the  case  before  ns, 
it  is  quite  clear  that  the  marshal's  bill  presented, 
which  includes  charges  for  his  own  services,  for 
wharfage,  towage,  &c.,  cannot  be  allowed.  He 
must  look  to  the  government,  the  libellant,  for 
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these  expenses,  or  postpone  liis  claim  to  the  final 
adjudication,  when,  if  against  the  claimant,  he  may 
be  paid  ont  of  the  proceeds,  otherwise  not." 

By  the  language  of  this  opinion,  it  is  apparent 
that  the  learned  court  regards  a  proceeding  in  a 
prize-court,  in  adjudication  upon  a  maritime  cap- 
ture, as  analogous  to  an  instance-suit  in  Admiralty,  in 
this,  that  neither  the  capture,  nor  the  decree  of  con- 
demnation after  hearing,  upon  the  proofs,  furnish, 
any  presumption  against  the  claimant ;  and  fui-ther, 
that  the  framers  of  the  statute,  in  providing  for  the 
payment  of  the  expenses  out  of  the  proceeds  of  the 
property  "  in  the  event  of  condemnation,"  intended 
a  decree  of  condemnation,  affirmed  by  the  Circuit 
Court,  and  again  affirmed  by  the  Supreme  Court  of 
the  United  States. 

K  the  intention  of  the  act  was  such  as  it  was  sup- 
posed to  be  prior  to  this  decision,  the  effect  of  this 
authoritative  construction  was  to  render,  it  nuga- 
tory ;  and  thus  the  question  of  the  payment  of  the 
costs  and  disbursements  incident  to  adjudications 
in  prize,  remained  in  the  like  situation  as  before  the 
statute,  and  continued  to  impose  serious  and  in- 
creasing embarrassments  upon  the  respective  officers 
charged  with  the  administration  of  the  law. 

An  attempt  was  made  to  provide  a  remedy  for  incongruous 
this,  by  further  legislation  during  the  same  session  d^^*^^^ 
of  Congress ;  but  it  was  unfortunately  postponed  to  ^^®  *  ^^^^ 

"  ,  I  •  quent  attempt 

the  last  day  of  the  session,  and  then,  as  is  too  often  to  provide  a 
the  consequence  of  such  delay,  the  provisions  which '^^^  ^' 
passed  into  a  law  were  ill  considered,  and  of  a  char- 
acter so  ambiguous  and  contradictory,  as  to  be  in- 
operative in  accomplishing  the  purpose  designed. 
A  brief  but  comprehensive  legislative  enactment 
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which  should  supersede  all  present  statute  pro- 
visions, and  be  a  full  execution  of  the  power  con- 
ferred upon  Congress  by  the  10th  subdivision  of 
the  8th  section  of  the  Constitution  of  the  United 
States,  "  to  make  rules  concerning  captures  on  land 
and  water,"  is  imperatively  required  at  the  earliest 
practicable  moment 
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LETTEB  PROM  SIR  W.  SCOTT  AND  SIR  J.  NIOHOLL  TO  MR.  JAT. 

Sm: — ^I  have  the  honor  of  sending  the  paper  drawn  up  hy  Dr.  Nicholl  and  myeelf;  it  ia 
longer  and  more  particuhu*  than  perhaps  you  meant ;  but  it  appeared  to  be  an  error  on  tfao 
better  side,  rather  to  be  too  minute,  thfrn  to  be  too  reserved  in  the  information  we  had  to 
give ;  and  it  will  be  in  your  excellency's  power  either  to  apply  the  whole  or  such  parts  as 
may  appear  more  immediately  pertinent  to  the  objects  of  your  inquiry. 

I  take  the  liberty  of  adding,  that  I  shall  at  all  times  think  myself  much  honored  by  any 
communications  from  you,  either  during  your  stay  here,  or  after  your  return,  on  any  subject 
in  which  you  may  suppose  that  my  situation  can  g^ve  me  the  power  of  being  at  all  useftil 
to  the  joint  interests  of  both  countries.  If  they  should  ever  turn  upon  points  in  which  the 
duties  of  my  official  station  appear  to  impose  upon  me  an  obligation  of  reserve,  I  shall  have 
no  hesitation  in  saying  that  I  feel  them  to  be  such.  On  any  other  points  on  which  you 
may  wish  to  have  an  opinion  of  mine,  you  may  depend  on  receiving  one  that  is  formed  with 
aa  much  care  as  I  can  use,  and  delivered  with  all  possible  frankness  and  sincerity. 
I  have  the  honor  to  be, 

With  great  respect,  etc., 

WILLIAM  SOOTT. 
GoxMOin,  Stpt  10M>  1794 

PAPXB  BKOLOSED  DT  THB  FOBBGOINO  URTXB. 

Sm: — ^We  have  the  honor  of  transmitting,  agreeably  to  your  exoellenpy's  request,  m 
statement  of  the  general  principles  of  proceeding  in  prize  causes,  in  British  courts  of  admi- 
ralty, and  of  the  measures  proper  to  be  taken  when  a  ship  and  cargo  are  brought  in  as  ft 
prize  within  their  jurisdiction. 

The  general  principles  of  proceeding  cannot,  in  our  judgment^  be  stated  more  correctly 
or  succinctly  than  we  find  them  laid  down  in  the  following  extract  fh>m  a  report  made  to  his 
late  majesty  in  the  year  1753,  by  Sir  George  Lee,  then  judge  of  the  prerogative  court,  Dr. 
Paul,  his  majesty's  advocate-general,  Sir  Dudley  Rider,  his  majesty's  attorney-general,  and 
Mr.  Murray  (afterward  Lord  Mansfield),  his  majesty's  solicitor-general : 

"  When  two  powers  are  at  war,  they  have  a  right  to  make  prizes  of  the  ships,  goods,  and 
effects  of  each  other,  upon  the  high  seas.  Whatever  is  the  property  of  the  enemy,  may  be 
acquired  by  capture  at  sea;  but  the  property  of  a  friend  cannot  be  taken  provided  he  ob- 
serves his  neutrality. 

"Hence  the  law  of  nations  has  established, 

"That  the  goods  of  an  enemy,  on  board  the  ship  of  a  friend,  may  be  taken. 

**-That  the  lawful  goods  of  a  friend,  on  board  the  ship  of  an  enemy,  ought  to  be  restored. 

*'  That  contraband  goods,  going  to  the  enemy,  though  the  property  of  a  friend,  may  be 
taken  as  prize ;  because  supplying  the  enemy  with  what  enables  bun  better  to  carry  on 
the  war,  is  a  departure  from  neutrality. 

*'  By  the  maritime  law  of  nations,  universally  and  inunemorially  received,  there  is  an  ee- 
tablished  method  of  determination,  whether  the  capture  be,  or  be  not,  a  lawful  priza 

**  Before  the  ship,  or  goods,  can  be  disposed  of  by  the  captor,  there  must  be  a  regulsr 
judicial  proceeding,  wherein  both  parties  maybe  heard;  and  condemnation  thereupon  as 
prize,  in  the  oourt  of  admiralty,  judging  by  the  law  of  nations  and  treaties. 

"  The  proper  and  regular  court,  for  these  condemnations,  is  the  oourt  of  that  ftate  to 
which  the  captor  belongs. 
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**  The  eridenoe  to  acqnit  or  oondemn,  with  or  without  costs  or  damages,  nraet  fat  the  ^t«^ 
instance,  come  merely  from  the  ship  taken,  viz. :  the  papers  on  board,  aod  the  examiiMCxfi 
oa  oath  of  the  master,  and  other  principal  oflQcers ;  for  which  parpose  there  are  officos  d 
admiralty  in  all  the  considerable  seaports  of  every  maritime  power  at  war,  to  examine  tie 
captains,  and  other  principal  officers  of  every  ship,  brought  in  as  prize,  upon  general  «eJ 
impartial  interrojratories.  If  there  do  not  appear  from  thence  ground  to  condemn,  as  sae- 
my*8  property  or  contraband  goods  going  to  the  enemy,  there  must  be  an  acqnittai  rm^am 
from  the  aforesaid  evidence  the  property  shall  appear  so  doubtful,  that  it  is  reaBcittble  «» 
go  into  farther  proof  thereof. 

'^  A  claim  of  ship,  or  goods,  must  be  supported  by  the  oath  of  somebody,  at  least  as  to 
belief. 

'*The  law  of  nations  requires  good  faith.  Therefore  every  ship  must  be  provided  with 
oompletc  and  genuine  papers;  and  the  master  at  least  should  be  privy  to  the  truth  of  the 
transaction. 

**To  enforce  these  rules,  if  there  be  false  or  colorable  papers;' if  any  pcpers  be  tlirovB 
overboard ;  if  the  master  and  offlcen  examined  in  preparatorio,  grossly  prevaricate;  if  prtqKr 
■hip's  papere  are  not  on  board;  or  if  the  master  and  mw  cannot  say  whether  the  diipcr 
cargo  be  the  property  of  a  friend  or  enemy,  the  law  of*  nations  allows,  according-  to  the  ^• 
ferent  degrees  of  misbehavior,  or  suspicion,  arising  from  the  ftmlt  of  the  ship  taken,  asd 
other  circumstances  of  the  case,  coats  to  be  paid,  or  not  to  be  received,  hy  the  ciahnaat  m 
case  of  acquittal  and  restitution.  On  the  other  hand,  if  a  seixore  is  made  witiioot  probable 
cause,  the  captor  \a  adjudged  to  pay  costs  and  damages.  Por  which  purpose  aU  privatesn 
•TO  obliged  to  give  security  for  their  good  behavior;  and  this  is  referred  to^  and  Expiiarij' 
stipulated  by  many  treaties. 

^Though  from  the  ship's  papers,  and  the  preparatory  examinations,  the  properly  does  not 
sufficiently  appear  to  be  neutral,  the  claimant  is  often  indulged  with  time  to  send  over  affi- 
davits to  supply  that  defect ;  if  he  will  not  show  the  property  by  sufficient  affidavits  to  be 
neutral,  it  is  presumed  to  belong  to  the  enemy.  Where  the  property  appears  from  evidesos 
not  on  board  the  ship,  the  captor  is  justified  in  bringing  her  in,  and  excused  paying  costs, 
because  he  is  not  in  fault ;  or,  according  to  the  circumstances  of  the  case,  maj  be  justiy  en- 
titled to  receive  his  costs. 

"  If  the  sentence  of  the  court  of  admiralty  is  thought  to  be  erroneous,  there  is  in  eveiy 
maritime  country  a  superior  court  of  review,  consisting  of  the  most  consideraUe  persona,  to 
which  the  parties  who  think  themselves  aggrieved  may  appeal ;  and  this  superior  eourt  jodga 
by  the  same  rule  which  governs  the  court  of  admiralty,  vie,  the  law  of  nations,  and  the 
treaties  subsisting  with  thuit  neutral  power,  whoee  subtject  is  a  party  before  them. 

"  If  no  appeal  is  offered,  it  is  an  acknowledgment  of  the  justice  of  the  sentence  by  the 
parties  theniselveit,  and  conclusive. 

"  This  manner  of  trial  and  adjudication  is  supported,  alluded  to,  and  enforced,  bj  many 
treaties. 

**  In  tills  roetliod  all  captures  at  sea  were  tried,  during  the  last  war,  by  Great  Britaia, 
France,  and  Spain,  and  submitted  to  by  the  neutral  powers.  In  this  method,  hj  oourts  of 
admiralty  acting  according  to  the  law  of  nations,  and  particular  treataea,  all  captures  at  lea 
have  immemorially  been  judged  of  in  every  country  of  Europe.  Any  other  metiiod  of  trial 
would  be  manifestly  unjust,  absurd,  and  impracticable." 

Such  are  the  principles  which  govern  the  proceedings  of  the  prise  courts. 

The  following  are  the  measures  which  ought  to  be  taken  by  the  captor,  and  by  tiie  db«- 
tral  claimant  upon  a  ship  and  cargo  being  brought  in  as  prize: 

The  captor  immediately  upon  bringing  his  prize  into  port,  sends  up  or  deliven  upon  oath 
to  the  repristry  of  the  court  of  admiralty  all  papera  found  on  board  the  oaptored  idup.  In 
the  oourao  of  a  few  days,  the  examinodons  in  prep^toiy  of  the  captain  and  some  of  the 
crew,  of  the  captured  ship,  are  token  upon  a  set  of  standing  interrogatories,  before  the 
oommissionera  of  the  port  to  whidi  the  prize  is  brought,  and  which  are  also  forwarded  to 
the  registry  of  the  admiralty  as  soon  as  taken.  A  monition  is  extracted  by  the  captor  from 
the  registry,  and  served  upon  the  royal  exchange,  notifying  the  capture,  and  calUng  upon 
all  persons  interested  to  appear  and  show  caDse  why  the  ship  and  goods  should  not  be  ctm- 
demned.  At  the  expiration  of  twenty  days,  the  monition  is  returned  into  the  regietry  widi 
a  oertificate  of  its  service,  and  if  any  claim  has  been  given.  tliOfcaut^e  is  then  ready  for  l:<«^ 
ing^  upon  the  evidence  arising  out  of  the  aliip's  papers,  and  preparatofj  i 
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The  measures  taken  on  the  part  of  the  neutral  master  or  proprietor  of  the  eargo,  are  as 
foUowa: 

Upon  being  brought  into  port,  the  master  usuallj  makes  a  protest,  whicli  he  forwards  to 
London,  as  instructions  (or  with  such  further  directions  as  he  thinks  proper)  either  to  the 
correspondent  of  his  owners,  or  to  the  consul  of  his  nation,  in  order  to  claim  the  ship,  and 
such  parts  of  the  cargo  as  belong  to  his  owners,  or  with  which  he  was  particularly  in- 
trusi»d.  Or  the  master  himself,  ae  soon  as  he  has  undergone  his  examination,  goes  to  Lon- 
don to  take  the  necessary  steps. 

The  master,  correspondent,  or  consul,  applies  to  a  proctor,  who  prepares  a  daim  sup- 
ported bj  an  affidavit  of  the  claimant,  stating  briefly,  to  whom  as  he  believes,  the  ship  and 
gfoods  claimed,  belong,  and  that  no  enemy  has  any  right  or  interest  in  them.  Security  must 
be  given  to  the  amount  of  sixty  pounds  to  answer  costs,  if  the  case  should  nppear  so  grossly 
fraudulent  on  the  part  of  the  claimant  as  to  subject  him  to  be  condemned  therein. 

If  the  captor  has  neglected  in  the  mean  time  to  take  the  usual  steps  (but  which  seldom  hap- 
pens, as  he  is  strictly  enjoined  both  by  his  instructions  and  by  the  prize  act  to  proceed  im- 
mediately to  adjudication),  a  process  issues  against  him  on  the  application  of  the  claimant's 
pcoctor,  to  bring  in  the  ship's  papers  and  preparatory  examinations,  and  to  proceed  in  the 
usual  way.  . 

As  soon  as  the  claim  is  given,  copies  of  the  ship's  papers  and  examinations  are  procured 
from  the  registry,  and  upon  return  of  the  monition  the  cause  may  be  heard.  It  however 
seldom  happens  (owing  to  the  great  pressure  of  business,  especially  at  the  commencement 
of  a  war)  that  causes  can  possibly  be  prepared  for  hearing  immediately  upon  the  expiration 
of  the  time  for  the  return  of  the  monition.  In  that  case,  eadi  cause  must  necessarily  take 
its  regular  turn :  correspondent  measures  must  be  taken  by  the  neutral  master,  if  carried 
within  the  jurisdiction  of  a  vice-admiralty  court,  by  giving  a  claim  supported  by  his  nfflda- 
vit,  and  offering  security  for  costs,  if  the  daim  should  be  pronounced  gros.sly  fraudulent. 

If  the  olaimant  be  dissatisfied  with  the  sentence,  his  proctor  enters  an  appeal  iu  the  regis- 
try of  the  court  where  the  sentence  was  given,  or  before  a  notary  public  (which  regularly 
should  be  entered  within  fourteen  days  after  the  senteno^  and  he  afterward  applies  at  the 
registry  of  the  lords  of  appeal  in  prize  causes  (which  is  held  at  the  same  plnco  as  the  regis- 
try of  the  high  court  of  admiralty)  for  an  instrument  called  an  inhibition,  and  wliich  should 
be  taken  out  within  three  months,  if  the  sentence  be  in  the  high  court  of  admindty,  and 
within  nine  months,  if  in  a  vice-admiralty  court,  but  may  be  taken  out  at  later  periods,  if  a 
resasonable  cause  can  be  assigned  for  the  delay  that  has  Intervened.  This  instrument  directs 
tl;^  judge  whose  sentence  is  appealed  from,  to  proceed  no  further  in  the  cause ;  it  directs 
the  registrar  to  transmit  a  copy  of  all  the  proceedings  of  the  inferior  court ;  and  it  directs 
the  party  who  has  obtained  the  sentence  to  appear  before  the  superior  tribunal  to  answer  to 
the  appeal  On  applying  for  this  inhibition,  security  is  g^ven  on  the  part  of  the  appellant, 
to  the  amount  of  two  hundred  pounds,  to  answer  costs,  in  case  it  should  appear  to  the 
court  of  appeals,  that  the  appeal  is  merely  vexatious.  The  inhibition  is  to  be  served  upon 
the  judge,  the  registrar,  and  the  adverse  party  and  his  proctor,  by  showing  the  instrument 
under  seal,  and  delivering  a  note  or  copy  of  the  contents.  If  the  party  cannot  be  found,  and 
the  proctor  will  not  accept  the  service,  the  instrument  is  to  be  served  ''viis  et  modis"  thai 
is,  by  affixing  it  to  the  door  of  the  last  place  of  residence,  or  by  hanging  it  upon  the  pillars 
of  the  royal  exchange.  That  part  of  the  process  above  described,  which  is  to  be  executed 
abroad,  may  be  performed  by  any  person  to  whom  it  is  committed,  and  tlie  formal  part  at 
home  is  executed  by  the  officer  of  the  court  A  certificate  of  the  service  is  endorsed  upon 
the  back  of  the  instrument,  sworn  before  a  surrogate  of  the  superior  court,  or  before  a 
notary  public,  if  the  service  is  abroad. 

If  the  cause  be  adjudged  in  a  vice-admiralty  court,  it  is  usual,  upon  entering  an  appeal 
there,  to  procure  a  copy  of  the  proceedings,  which  the  appellant  sends  over  to  his  corre- 
spondent in  England,  who  carries  it  to  a  proctor,  and  the  same  steps  are  taken  to  procure  and 
serve  the  inhibition,  as  where  the  cause  has  been  adjudged  in  the  high  court  of  admiralty. 
But  if  a  copy  of  the  proceedings  cannot  be  procured  in  due  time,  an  inhibition  may  be  ob- 
tained, by  sending  over  a  copy  of  the  instrument  of  appeal,  or  by  writing  to  tlie  correspon- 
dent an  account  of  the  time  and  substance  of  the  sentence. 

Upon  an  appeal,  fresh  evidence  may  be  introduced  if,  upon  hearing  thn  cause,  the  lords 
of  appeal  sh^  be  of  opinion,  that  the  case  is  of  such  doubt,  as  that  farther  proof  ought  to 
have  been  ordered  by  ^e  court  below. 
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Further  proof  usually  consists  of  affidavits  made  bj  the  asserted  proprietorE  of  the  food& 
in  which  they  are  sometimes  joined  by  their  clerks  and  others  acquainted  with  the  tisi- 
action  and  with  the  real  property  of  the  floods  claimed.  In  corroboration  of  these  aiBdiTiss 
may  be  annexed  original  correspondence,  duplicates  of  bills  of  lading,  InToiceSt  exkaea 
from  books,  etc  These  papers  must  be  proved  by  the  affidavits  of  persons  who  can  ^etk 
to  their  authenticity.  And  if  copies  or  extracts,  they  should  be  collated  and  certified  sf 
public  notaries.  The  affidavits  are  sworn  before  the  magistrates  or  others  oompeiect  to  ad- 
minister oaths  in  the  country  where  they  are  made,  and  authenticated  by  a  certificate  fess 
the  British  consoL 

'The  degree  of  proof  to  be  required  depends  upon  the  degree  of  suspicion  and  doubt  tlias 
belongs  to  the  case.  In  cases  of  heavy  suspicion  and  great  importance,  the  oouit  may  ol- 
der what  is  called  ''plea  and  proof,"  that  is,  instead  of  admitting  affidavits  and  dodUDOSfl 
introduced  by  the  claimants  only,  each  party  is  at  liberty  to  allege  in  regular  pleading  sod 
circumstances  as  may  tend  to  acquit  or  to  condemn  the  capture,  and  to  examine  witaesaci 
in  support  of  the  allegations,  to  whom  the  adverse  party  may  administer  iXLt£rrogaU>neL 
The  depositions  of  the  witnesses  are  taken  in  writing;  if  the  witnesses  are  to  be  f-xamiisj 
abroad,  a  commission  issues  for  that  purpose ;  but  in  no  case  is  it  necessary  for  them  to 
come  to  Kngland.    These  solemn  proceedings  are  not  often  resorted  to. 

Standing  commissions  may  be  sent  to  America  for  the  general  purpose  of  reonving  enm- 
inations  of  witnesses  in  all  cases  where  the  court  may  find  it  necessary  for  the  purposes  of 
justice,  to  decree  an  inquiry  to  be  conducted  in  that  manner. 

With  respect  to  captures  and  condemnations  at  Martinico,  which  are  the  snbfeccs  of 
another  inquiry  contained  in  your  note,  we  can  only  answer  in  general,  that  we  aie  not  in- 
formed of  the  particulars  of  such  captures  and  condemnations,  but,  as  we  know  of  no  1^ 
court  of  admiralty  established  at  Martinico,  we  are  clearly  of  opinion  that  the  legality  of  s&j 
prizes  taken  there,  must  be  tried  in  the  high  court  of  the  admiralty  of  England,  upon  6aisa 
given,  in  the  manner  above  described,  by  such  persons  as  may  think  themselyee  aggrieved 
by  the  said  captures. 

We  have*tho  honor  to  be,  eta, 

[Signed]  WILLIAM  SOOTE, 

JOHN  NICHOLL 
OovMOHB,  SvpUmbm'  1(MA^  1794 


No.  IL 

THE  PRIZE   EULES  OF  THE  UNITED   STATES   DISTRICTT  OOUBT   FOR  THB 
SOUTHERN  DISTRICT  OF  NEW  YORK. 

RuLB  I. — There  shall  be  issued,  under  the  seal  and  authority  of  this  courts  oommls^ODS 
to  such  persons  as  the  court  shall  think  fit,  appointing  them  severally  commissioners  totska 
examinations  of  witnesses  in  prize  causes  in  preparaioriOy  on  the  standing  interrogatories 
which  have  been  settled  and  adopted  by  this  court,  and  all  other  depositions  which  they  an 
empowered  to  require,  and  to  discharge  such  other  duties  in  relation  to  ships,  or  vessela  or 
property  brought  into  this  district,  as  prize,  as  shall  be  designated  by  the  said  oommissicD- 
ers,  and  the  rules  and  orders  of  this  court. 

Rule  2. — The  captors  of  any  property  brought  into  this  district  as  prize,  or  some  one  on 
their  behalf,  shall,  without  delay,  give  notice  to  the  district  judge,  or  to  one  of  the  ooso- 
missloners  aforesaid,  of  the  arrival  of  the  property,  and  of  the  place  where  the  same  may  be 
found. 

Rule  3. — Upon  the  receipt  of  notice  thereof  from  the  captors,  or  district  judge^  a  com- 
missioner shall  repair  to  the  place  where  the  said  prize  property  then  is ;  and  if  the  same  be 
a  ship,  or  vessel,  or  if  the  property  be  on  board  a  ship  or  vessel,  he  shall  cause  the  said 
ship  or  vessel  to  be  safely  moored  in  sufficient  depth  of  water,  or  in  soft  ground. 

Rule  4. — ^The  commissioner  shall,  in  case  the  prize  be  a  ship  or  vessel  examino  wbetbtf 
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bulk  has  been  broken;  and  if  it  be  found  that  bulk  has  been  broken^  one  of  the  said  oom- 
missioners  shall  take  information  upon  what  occasion,  or  for  what  cause,  the  same  was  done. 
If  the  property  captured  be  not  a  ship  or  vessel,  or  in  a  ship  or  vessel,  he  shall  examine  the 
cbests,  packages,  boxes,  or  casks,  containing  the  subject  captured,  and  shall  ascertain  wheth- 
er the  same  has  been  opened,  and  shall,  in  every  case,  examine  whether  any  of  the  prop- 
erty orig^inally  captured  has  been  secreted  or  taken  away  subsequently  to  the  capture. 

Rule  5. — ^The  commissioner  in  no  case  shall  leave  the  captured  property  until  he  secure 
the  same  by  seals  upon  the  hatches,  doors,  chests,  bales,  boxes,  casks,  or  packages,  as  the 
case  may  require,  so  that  they  cannot  be  opened  without  breaking  the  said  se&ls ;  and  the 
said  sesds  shall  not  be  broken,  or  the  property  removed,  without  the  special  order  of  the 
court,  excepting  in  cose  of  flre  and  tempest,  or  of  absolute  necessity. 

RaLB  6. — If  the  captured  property  be  not  a  vessel,  or  on  board  a  vessel,  the  comznSssioner 
shall  take  a  detailed  account  of  the  particulars  thereof^  and  shall  cause  the  same  to  be  de- 
posited, under  the  seals  as  aforesaid,  in  a  place  of  safety,  there  to  abide  the  order  or  decree 
of  this  court 

RuLB  t. — If  no  notification  shall,  within  reasonable  time,  be  given  by  the  captors,  or  by 
any  person  in  their  belialf,  of  any  property  which  may  be  brought  as  prize  within  this  dis- 
trict, and  the  commissioners,  or  either  of  them,  shall  become  informed  thereof  by  any 
means,  it  shall  be  the  duty  of  the  said  commissioners,  or  one  of  them,  to  repair  to  the  place 
where  such  property  is,  and  to  proceed  in  respect  to  the  same  as  if  notice  had  been  given  by 
the  captors. 

KuLE  8. — ^The  captor  shall  deliver  to  the  judge— at  the  time  of  such  notice,  or  to  the 
commissioner  or  commissioners,  when  he  or  they  shall,  conformably  to  the  foregoing  rule,  , 
repair  to  the  place  wliere  such  captured  property  is,  or  at  such  other  time  as  the  said  com- 
missioners, or  either  of  them,  shall  require  the  same — all  such  papers,  passes,  sea-briefs,  char- 
ters, biUs  of  lading,  cockets,  letters,  and  other  documents  and  writings,  as  shall  have  been 
found  on  board  the  ca'^tured  ship,  or  which  have  any  reference  to,  or  connection  with  the 
captured  property,  and  which  are  in  the  possession,  custody,  or  power  of  the  captors. 

Rule  9. — ^The  said  papers,  documents  and  writings,  shall  be  regularly  marked  and  num- 
bered by  a  commissioner,  and  the  captor,  chief  officer,  or  some  other  person  who  was  pres- 
ent at  the  taking  of  the  prize,  and  saw  that  such  documents,  papers  and  writings,  were 
found  with  the  prize,  must  make  a  deposition  before  one  of  the  said  commissioners,  that 
they  have  delivered  up  the  same  to  the  judge  or  commissioner  as  they  were  found  or  re- 
ceired,  without  any  fraud,  subduction,  or  embezzlement.  If  any  documents,  papers  or  writ- 
ings, relative  to,  or  connected  with  the  captured  property,  are  missmg  or  wanting,  the  de- 
ponent shall,  in  his  said  deposition,  account  for  the  same,  according  to  the  best  of  his  knowl- 
edge, information  and  belief 

Rule  10. — ^The  deponent  must  further  swear,  that  i^  at  any  time  thereafter,  and  before 
the  final  condemnation  or  acquittal  of  the  said  property,  any  further  or  other  papers  relating 
to  the  said  captured  property  shall  be  found  or  discovered,  to  the  knowledge  of  the  depo- 
nent, they  shall  also  be  delivered  up,  or  information  thereof  given  to  the  couKiiissioners  or  to 
this  court,  which  deposition  shall  be  reduced  to  writing  by  the  commissioner,  and  shall  be 
transmitted  to  the  clerk  of  the  court,  as  hereinafter  mentioned. 

Rule  11. — When  the  said  documents,  papers  and  writings,  are  delivered  to  a  commissioner, 
he  shall  retain  the  same  till  after  the  exammation  in  preparaiorio  shall  have  been  made  by 
him,  as  is  hereafter  provided,  and  then  he  shall  transmit  the  same  with  the  ««nrao  affidavit  in 
relation  thereto,  the  preparatory  examinations,  and  the  information  he  may  have  received  in  re- 
gard to  the  said  captured  property,  under  cover  and  under  his  seal,  to  this  court,  addressed 
to  the  clerk  thereof)  and  expressing  on  the  said  cover  to  what  captured  property  the  docu- 
ments relate,  or  who  claim  to  be  the  captore  thereof,  or  from  whom  he  received  the  informa- 
tion of  the  capture ;  which  said  cover  shall  not  be  opened  without  the  order  of  the  court 

Role  1 2. — Within  three  days  after  the  captured  property  shall  have  been  brought  within 
the  jurisdiction  of  this  court,  the  captor  shall  produce  to  one  of  the  commissioners  three  or 
four,  if  so  many  there  be,  of  the  company  or  pereons  who  were  captured  with,  or  who  claim 
the  said  captured  property;  and  in  case  the  capture  be  a  vessel,  the  master  and  mate,  or 
supercargo,  if  brought  in,  must  always  be  two,  in  order  that  they  may  be  examined  by  the 
commissioner  in  preparatorio  upon  the  standing  interrogatories. 

Ritlb  1 3. — ^In  the  examination  of  witnesses  in  preparatorio^  the  commissioner  shall  use 
DO  other  interrogatories  but  the  standing  interrogatories,  unless  special  interrogatories  are 
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directed  by  the  tKmn.  He  shall  write  down  the  answer  of  OTery  witness  B^Mntefy  to  eaA 
Interrogatory,  and  not  to  several  interrogatories  tofpetber;  and  the  parties  max  peraGoa^. 
or  by  their  agents,  ottend  the  examination  of  witneaaes  before  the  oommiSBioBera ;  bo:  tbef 
ahali  hare  no  right  to  interfere  with  the  examination  by  potting  questions  or  ofajecon?  i 
questions ;  nor  to  Uikc  notes  of  the  proceedings  before  the  oommiasiODer,  to  be  uaed  c^Uk- 
wise  than  l)erore  tlic  ooart  All  objections  to  the  reg^arity  or  legality  of  the  prooeedisa 
of  the  oommissionera  must  be  made  to  the  court 

RuLK  14. — Wlicti  ti  witness  doclan>8  he  cannot  answer  to  any  interrogatcny.  tb«  ecns^ 
sioner  shall  admonish  the  witness  that  by  virtue  of  his  oath,  taken  to  speak  the  trmb,  aaA 
nothing  but  tlie  truth,  ho  must  answer  to  the  beet  of  hia  knowledge,  or  when  be  does  ikv 
know  absolutely,  then  to  answer  to  the  best  of  hia  belief  conoemin^  any  one  fiut. 

KCLS  16. — The  wituesaes  are  to  be  examined  separately,  and  not  in  preseaoe  of  e&d 
other,  and  they  may  be  kept  from  all  communication  with  the  parties,  their  sgesta  or  cms- 
self  during  the  examination.  The  oommiaaionera  will  see  that  every  qoeskioD  ja  undefsiDOb 
by  the  witness,  and  will  take  their  exact,  dear,,  and  explicit  answers  thereto ;  asd  if  i^ 
witness  refuses  answer  at  all,  .or  to  answer  fully,  the  examining  commissioner  is  fonh^na 
to  certify  the  facts  to  the  court. 

RuLKlG — The  captors  must  produce  all  their  witnesses  ii^suoceasion,  and  oaimot,  Jt«r 
the  commissioners  have  transmitted  tlie  examination  of  a  part  of  the  crew  to  the  Jaii^ 
be  allowed  to  have  others  examined  without  the  special  order  of  the  court ;  and  the  exas- 
ination  of  every  witness  shall  be  begun,  continued,  and  finished  in  the  aame  day,  and  sot  ss 
different  times*  Copies  of  the  standing  interrogatories  shall  not  be  returned  by  the  ooBBis- 
sioner  witli  the  examinations,  but  it  shall  be  sufficient  for  the  answer  of  the  witnessas  to  n- 
fer  to  the  standing  interrogatories  by  corresponding  numbers. 

RuLB  17. — Before  any  witness  shall  be  examined  on  the  standing  interrogatoriea,  the  ccs- 
missioner  shall  administer  to  him  an  oath  in  the  following  form :  **  You  shall  true  aaavrf 
taake  to  all  such  questions  as  shall  be  asked  of  you  on  these  interrogatories,  and  tfaereayge 
shall  speak  the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God."  If  the  vitadi 
is  conscientiously  averse  to  swearing,  an  affirmation  to  the  same  eifect  shall  be  ndsunSstis^it 
to  him. 

RuLB  18. — ^Whenever  the  ship's  company,  or  any  part  thereof  of  a  captured  veas^  ai 
foreigners,  or  s[)eak  only  a  foreign  language,  the  commissioner  taking 4he  examinatioa  asr 
■ummon  before  him  competent  interpreters,  and  put  to  them  an  oath,  well  and  truly  to  a- 
terpret  to  the  witness  the  oath  administered  to  him,  and  the  interrogations  prc^xxinded.  ed 
well  and  truly  to  interpret  to  the  commisaionera  the  answers  given  by  the  witness  to  the  t«- 
spective  interrogatories. 

Rule  19. — The  examination  of  eaob  witness  on  the  standing  interrogatories  shall  be  re- 
turned according  to  the  following  form : 

"Deposition  of  A  B,  a  witness  produced,  sworn  and  examined  m  pnpetfuiorio,  ootbe 

day  of  in  the  year  at  the  of  en  ^ 

Btandhig  interrogatories  establiahed  by  the  district  court  of  the  United  States  for  the  soah- 

em  district  of  N'ew-Tork;   the  said  witness  having  been  produced  for  the  pnrpoee  of  eaok 

examhiation  by  C  D,  in  behalf  of  the  captors  of  a  certain  ship  or  vessel  called  the 

(or  of  certain  goods,  vrares,  and  merchandise,  as  the  case  may  be.) 

*<  1st  To  the  first  interrogatory  the  deponent  answers,  that  he  was  bom  at  ia 

*'  2d.  To  the  second  interrogatory  the  depcment  answers,  that  he  was  present  st  the  tine  of 
the  taking,  Ac." 

Rule  20. — When  the  interrogatories  have  all  been  answered  by  a  witness,  he  shall  k^ 
his  deposition,  and  the  commissioner  shall  put  a  oertiflcate  thereto  in  the  usual  fono,  tnd 
subscribe  his  name  to  the  same. 

Rule  21. — No  person  having  or  claiming  any  interest  in  the  captured  property,  or  having 
any  interest  in  any  ship  having  letters  of  marque  or  commissions  of  war,  shall  act  as  a  coo- 
missioner.  Nor  shall  a  commissioner  act  either  as  proctor,  advocate,  or  counsel,  either  (<s 
captors  or  claimants,  in  any  prize  cause  whatever. 

Rule  22. — If  the  captain  or  priso-master  neglect  or  refuse  to  give  up  and  driver  to  the 
commissioners  tlie  documents,  papers,  and  writings  relating  to  the  captured  property,  ai> 
cording  to  these  rules,  or  refiise  or  neglect  to  produce,  or  cause  to  be  produced,  witnesses  to 
be  examined  ii  prtiHiratario,  within  three  days  after  the  arrival  of  the  captured  propertj 
within  the  Jurisdiction  of  this  court,  or  shall  od^erwise  unnecessarily  delay  the  prodactMB<if 
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the  B^d  documents,  papers,  or  writings,  the  commissioners,  or  one  of  them  nearest  to  the 
place  w^here  the  captured  property  may  be,  or  before  whom  the  examination  in  jtreparatorio 
may  have  been  already  begun,  shaU  g^ve  notice  in  writing  to  the  delinquent,  to  forthwitih 
produce  the  said  documents,  papers,  and  writings,  and  to  bring  forward  his  witnesses;  and 
if  he  shall  neglect  or  delay  so  to  do  for  the  period  of  twenty-four  hours  thereafter,  such  com- 
missioner shall  certify  the  same  to  this  court,  that  such  proceedings  may  thereupon  be  had 
a0  justice  may  require. 

Rule  23. — If  within  twenty-four  hours  after  the  arriral  within  this  district  of  any  cap- 
tured vessel  or  of  any  property  taken  as  prize,  the  captors,  or  their  agents,  shall  not  give 
notice  to  the  judge  or  a  commissioner,  pursuant  to  the  proTiBiona  herein  made,  or  shall  not, 
two  days  after  such  notice  given,  produce  witnesses  to  be  examined  in  preparaiorio,  then 
any  person  claiming  the  captured  property  and  restoration  thereof,  may  give  notice  to  the 
judge  or  the  commissioners  as  aforesaid,  of  the  arrival  of  the  said  captured  property ;  and 
thereupon  such  proceedings  may  be  had  by  the  commissioners  in  respect  to  the  said  proper- 
ty, and  relative  to  the  documents,  papers,  and  writings  connected  with  the  said  capture, 
which  the  claimant  may  have  in  his  possession,  custody,  or  power,  and  relative  to  the  ex- 
amination of  witnesses  in  prtparatorio^  as  near  as  may  be,  as  is  before  provided  for  in  cases 
where  the  captors  shall  give  notice  and  examine  in  preparaiorio.  And  the  said  claimant 
may  in  such  cases  file  his  Ubel  for  restitution,  and  proceed  thereon  according  to  the  rules 
and  practice  of  this  court. 

Rule  24. — As  soon  as  may  be  convenient,  after  the  captured  property  shall  have  been 
brought  within  the  jurisdiction  of  this  court,  a  libel  may  be  filed,  and  a  monition  shall  there- 
upon be  issued,  and  such  proceedings  shall  be  bad  as  are  usual  in  conformity  to  the  practice 
of  this  court,  in  cases  of  vessels,  goods,  wares,  and  merchandise  seized  as  forfeited,  in  virtue 
of  any  revenue  law  of  the  United  States. 

RuLB  25. — In  all  cases,  by  consent  of  captor  and  claimant,  or  upon  attestation  exhibited 
upon  the  part  of  the  claimant  only,  without  consent  of  the  captor,  that  the  cargo  or  part 
thereof  is  perishing  or  perishable,  the  claimant  specifying  the  quantity  and  quality  of  the 
cargo,  may  have  the  same  delivered  to  him,  on  giving  bail  to  answer  the  value  thereof  if 
condemned,  and  further  to  abide  the  event  of  the  siiit;  such  bail  to  be  approved  of  by  the 
captor,  6r  otherwise  the  persons  who  give  security  swearing  themselves  ib  be  severally  and 
truly  worth  the  sum  for  which  they  give  security.  If  the  parties  cannot  agree  upon  the 
value  of  the  cargo,  a  decree  or  commission  of  appraisement  may  issae  from  the  court  to  as- 
certain the  value. 

Bulb  26. — In  cases  where  there  is  no  claim,  an  affidavit  being  exhibited  on  the  part  of 
the  captor  of  such  perishing  or  perishable  cargo,  specifying  the  quantity  and  quality  thereof 
the  captor  may  have  a  decree  or  commission  of  appraisement  and  sale  of  sucli  cargo,  the 
proceeds  thereof  to  be  brought  into  court,  to  abide  the  further  orders  of  the  court. 

Bulb  27. — ^The  name  of  each  cause  shall  be  entered  by  the  clerk  upon  the  docket  for 
hearing  in  their  order,  according  to  the  dates  of  the  returns  of  the  monitions,  and  lists  of  the 
causes  ready  for  hearing  are  to  be  constantly  hung  up  in  the  clerk's  office,  for  public  inspec- 
tion. 

Bulb  28. — ^In  all  cases  where  a  decree  or  commission  of  appraisement  and  sale  of  any  ship 
and  cargo,  or  either  of  them,  shall  have  issued,  no  question  respecting  the  adjudication  of 
such  ship  and  goods,  or  either  of  them,  as  to  freight  or  expenses,  shall  be  heard  till  the  said 
decree  or  commission  shall  be  returned,  with  the  account  of  sales,  and  the  proceeds  accord- 
ing  to  such  account  of  sales,  be  paid  into  court,  to  abide  the  order  of  the  court  in  respect 
thereto. 

Rule  29. — After  the  examination,  taken  in  prq>araiorio  on  the  standing  interrogatories, 
is  brought  into  the  clerk's  office,  and  the  monition  has  issued,  no  further  or  other  examin- 
ations upon  the  said  interrogatories  shall  be  taken,  or  affidavits  received,  without  the  special 
directions  of  the  judge,  upon  due  notice  given. 

RtJLE  SO. — ^None  but  the  captors  can,  in  the  first  instance,  invoke  papers  from  one  cap- 
tared  vessel  to  another,  nor  can  it  be  done  without  the  special  mandate  of  the  judge;  and. 
In  case  of  its  allowance,  only  extracts  fVom  the  papers  are  to  be  used. 

Rule  31. — ^The  invocation  shall  only  be  allowed  on  affidavit  on  the  part  of  the  captors, 
satisfying  the  court  that  such  papers  are  material  and  necessary. 

Rule  32. — Application  for  permission  to  invoke  must  be  on  service,  at  least  two  days 
previoQBly,  of  notice  thereoi^  and  copy  of  the  affidavit  on  the  daimants,  or  their  agent  (if 
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known  to  be  in  this  port) ;  and  after  invocation  allowed  to  the  captors,  the  dairamta,  ^ 
permisgion  of  the  judge,  for  sufficient  cause  shown,  may  use  other  extracts  of  the  same  pa- 
pers in  explanaLion  of  the  parts  invoked. 

Rues  33. — But  when  the  same  claimants  intervene  for  different  vessels,  or  for  gviods, 
wares,  or  merchandise  captured  on  board  different  vessels,  and  proofs  are  taken  in  tbe  n- 
spective  causes,  and  the  causes  are  on  the  dockets  for  trial  at  the  same  lime,  the  cainan 
maj,  on  the  hearmg  in  court,  invoke,  of  course,  in  either  of  such  causes,  the  proofs  tataiin 
any  other  of  them ;  the  chiiimants,  after  such  invocation,  having  liberty  to  avail  tbemselvea 
also  of  the  proofs  in  the  cause  invoked. 

Rule  34. — In  all  motions  for  commissions,  and  decrees  of  appraisement  and  sale,  the 
tune  shall  be  specified  within  which  it  is  prayed  that  the  commissions  or  decrees  shafi  be 
made  returnable. 

Rule  35. — Tlie  commissioners  shall  make  regulfi^r  returns  on  the  days  in  whidi  their 
commission  or  decrees  are  returnable,  stating  the  progress  that  has  been  made  in  tfae  exe- 
cution of  the  commission  or  decrees,  and,  if  necessary,  praymg  an  enlargement  of  tfae  time 
for  the  completion  of  the  busmess. 

Rule  36. — The  commissions  shall  bring  in  the  proceeds  which  have  been  oollected  at  the 
time  of  their  returns ;  and  they  may  be  required  from  time  to  time  to  make  partial  retona 
of  such  sums  only  as  are  necessary  to  cover  expenses. 

Rule  37. — On  the  returns  of  commissions  or  decrees,  the  commissioners  or  the  maTriwl 
must  bring  in  all  the  vouchers  within  their  control 

Rule  38. — All  moneys  brought  mto  court  in  prize  causes  shall  be  fortliwith  paid  istD 
such  bank,  in  the  city  of  New  York,  as  shall  be  appointed  for  keeping  the  nKmeys  of  the 
court,  and  shall  only  be  drawn  out  on  the  specific  orders  of  the  court,  in  favor  of  tlie  per- 
sons respectively  having  right  thereto,  or  then:  agents  or  representatives,  dulj  aotfaonaed 
to  receive  the  same. 

Rule  39. — At  every  stated  term  of  the  court,  the  clerk  shall  exhibit  to  the  eourt  a  staie- 
ment  of  aU  moneys  paid  into  court  in  prize  cases,  designating  the  amount  paid  in  each  par- 
ticular  case,  and  at  what  time. 

Rule  40. — The  statement,  when  approved  by  the  court,  shall  be  filed  of  record  in  tfae 
clerk's  office,  and  be  open  to  the  inspection  of  all  parties  interested,  and  certified  oop»e 
thereof  shall  be  furnished  by  the  derk,  on  request,  to  any  party  in  interest,  his  proctor  or 
advocate. 

Rule  41. — When  property  seized  as  prize  of  war  is  delivered  upon  bail,  a  stipulation,  ac- 
cording to  the  course  of  the  admiralty,  is  to  be  taken  for  double  its  value. 

RxTLE  42. — Every  claim  interposed  must  be  by  the  parties  in  interest,  if  within  convenient 
distance— or  in  their  absence,  by  their  agent  or  the  principal  officer  of  the  captared  ship— 
and  must  be  accompanied  by  a  test  affidavit,  stating  briefiy  the  facts  respecting  the  d^m, 
and  its  verity,  and  how  the  deponent  stands  connected  with  or  acquired  knowledge  of  it 
The  same  party  who  may  intervene  is  also  competent  to  attest  to  the  affidavit 

Rli-e  43. — The  captors  of  property  brought  in  or  held  as  prize,  or  which  m&y  have  beei 
carried  into  a  foreign  port,  and'  there  dehvored  upon  bail  by  the  captors,  shall  forthwith  llbd 
the  same  in  fact,  and  sue  out  the  proper  process.  The  first  process  may,  at  the  election  of 
the  party,  be  a  warrant  for  the  arrest  of  the  property  or  person,  to  compel  a  stipulatian  to 
abide  the  decree  of  the  court,  or  a  monition, 

Rl^le  44. — The  monitions  shall  be  made  returnable  in  ten  days,  and  if  the  property  seired 
as  prize  is  in  port,  shall  be  served  in  the  same  way  as  in  the  case  of  monitions  issued  on  the 
instance  side  of  the  court  of  admiralty  on  seizure  for  forfeiture  under  the  revenue  laws.  In 
case  the  property  claimed  as  prize  is  not  in  port,  then  the  monition  is  to  be  served  on  the 
parties  in  interest,  their  agent  or  proctor,  if  known  to  reside  in  the  district,  otherwise  by 
publication  daily  in  one  of  the  newspapers  of  this  city,  for  ten  successive  days  preceding  the 
return  thereof 

Rule  45. — Whenever  the  jurisdiction  of  the  court  is  invoked  upon  matters  as  uacident  to 
prize,  except  as  to  the  distribution  of  prize  money,  there  must  be  distinct  articles  or  allega- 
tions in  that  behalf  in  the  original  libel  or  claim  on  the  part  of  the  party  seeking  relief.  But 
in  case  the  matter  ^  have  arisen  or  become  known  to  the  party  subsequent  to  presenting  his 
libel  or  daim,  the  court  will  allow  him  to  file  the  necessary  amendments. 

Rule  46. — No  permission  will  be  granted  to  either  party  to  introduce  further  proofs  unfl 
ifter  the  hearing  of  the  cause  upon  the  proofs  originally  taken. 
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Kut^B  47.^-In  case  of  oaptares  by  the  public  armed  vessels  of  the  United  States,  and  a 
proceeding  for  oondemnation  against  the  property  seized  as  prize  jure  beUi,  or  in  the  nature 
of  prize  of  war,  under  any  act  of  Congress,  the  name  of  the  officer  under  whose  authority 
the  capture  was  made  must  be  inserted  in  the  libel. 

RULB  48. — A  decree  of  contumacy  may  be  had  against  any  party  not  obeying  the  orders 
or  process  of  the  court,  duly  served  upon  him ;  and  thereupon  an  attachment  may  be  sued 
out  against  him.  But  no  constructive  service  of  a  decree  or  process  viis  et  modis,  or  pvblica 
'Htatio^  will  be  sufficient,  unless  there  has  been  a  pubUcation  thereof  in  a  daily  paper  in  this 
eity*  at  least  ten  days  immediately  preceding  the  motion  for  an  attachment. 

Bulb  49. — When  damages  are  awarded  by  the  court,  the  party  entitled  thereto  may  move 
for  the  appointment  of  three  commissioners  to  assess  the  same ;  two  persons  approved  by 
the  court  will  thereupon  be  associated  with  a  standing  commissioner  of  the  circuit  court,  the 
clork  or  deputy  clerk  of  this  court,  if  not  interested  in  the  matter,  whose  duty  it  shall  be  to 
estimate  and  compute  the  damages,  in  conformity  to  the  principles  of  the  decree,  and  return 
a  specific  report  to  the  court  of  the  amount  of  damages,  and  the  particular  items  of  which 
they  are  composed. 

Rule  60. — Any  party  aggjrieved  may  have  such  assessment  of  damages  reviewed  in  a  sum- 
mary muiner  by  the  court,  before  final  decree  rendered  thereon,  on  giving  two  days*  previ- 
ous notice  to  the  proctor  of  the  party  in  whose  favor  the  assessment  is  made,  of  the  excep- 
tions he  intends  taking,  an.d  causing  to  be  brought  before  the  court  the  evidence  given  the 
commi88ioner8  in  relation  to  the  particular  excepted  to. 

RuLB  61. — Every  appeal  from  the  decrees  of  this  court  must  be  made  within  ten  days  from 
tbe  time  the  decree  appealed  from  is  entered,  otherwise  the  party  entitled  to  the  decree  may 
proceed  to  have  it  executed.  No  appeal  shall  stay  the  execution  of  a  decree,  unless  the  par- 
ty, at  the  time  of  entering  the  appeal,  gives  a  stipulation,  with  two  sureties,  to  be  approved 
by  the  derk,  in  the  sum  of  two  hundred  and  fifty  dollars,  to  pay  aU  costs  and  damages  that 
may  be  awarded  against  him,  and  to  prosecute  the  appeal  to  effect. 

Rule  62. — If  the  party  appealing  is  afterwards  guUty  of  unreasonable  delay  in  havmg  the 
necessary  transcripts  and  proceedings  prepared  for  removing  the  cause,  it  will  be  competent 
to  the  other  party  to  move  the  court  for  leave  to  execute  the  decree,  notwithstanding  the 
appeal 

RuLB  63. — ^In  all  cases  of  process  in  rem^  the  property  after  arrest  is  deemed  in  tbe  cus- 
tody of  the  court,  and  the  marshal  cannot  surrender  it  on  bail,  or  otherwise,  without  the 
special  order  of  the  court 


No.  ra. 

STANDINa  INTERROGATORIES  TO  WITNESSES  EXAMINED  IN  PREPARATIO. 

Let  each  witness  be  interrogated  to  every  of  thefoCUnving  questions^  aud  their  answers  to  each 
inierrogatory  be  written  down  under  his  direction  and  supervision : 

1.  Where  were  you  born,  and  where  do  you  now  live,  and  how  long  have  you  lived  there. 
Of  what  prince  or  state  are  you  a  subject  or  citizen,  and  to  which  do  you  owe  allegiance. 
Are  you  a  citizen  of  the  United  States  of  America.  Are  you  a  married  man,  and,  if  mar- 
ried,  where  do  your  family  and  wife  reside? 

2.  Were  you  present  at  the  capture  or  taking  of  the  vessel,  or  her  lading,  or  any  of  the 
goods  or  merchandises  concerning  which  you  are  now  examined? 

3.  When  and  where  was  such  seizure  and  capture  made,  and  into  what  place  or  port  were 
the  same  carried.  Had  the  vessel  so  captured  any  commission,  or  letters,  authorizing  her 
to  make  prizes.  What  and  from  whom.  For  what  reasons  or  on  what  pretenoe  was  the 
seizure  made? 

4.  Under  what  colors  did  the  captured  vessel  sail.  What  other  color^had  she  on  board, 
and  for  what  reason  had  she  such  other  colors? 

5.  Was  any  resistance  made  at  the  time  of  the  capture,  and  by  whom.  Were  any  guns 
fired,  how  many,  and  by  whom.  By  what  ship  or  ships  was  the  capture  made.  Were  any 
other  and  what  ships  in  sight  at  the  time  of  the  capture.    Was  the  vessel  captured  a  mar- 
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duntmai),  a  ship  of  war,  or  acting  under  any  commission  as  a  prirateer  xrr  letter  of  mrr^ 
and  roprisal,  and  to  whom  did  audi  yessel  belong.  Was  the  capturing  yessel  a  ship  of  war, 
a  letter  of  marquo  end  reprisal,  or  privateer,  and  of  what  force  ? 

6.  Had  the  capturing  vessel  or  vessels  any  commission  to  act  in  the  seiznre  or  eaptort  cf 
the  vessel  inquired  about,  and  from  whom,  and  by  what  particular  vessel  was  tiie  captme 
made»  Was  the  vessel  seized  condemned,  and  if  so,  when  and  where,  and  for  what  naaoL. 
and  upon  what  account,  and  by  whom,  and  by  what  authority  or  tribunal  vras  tits  oc&> 
demned? 

7.  What  was  the  name  of  the  vessel  taken,  and  of  her  master  or  commander.  Wlw  ^ 
pointed  him  to  the  command  of  the  said  vessel,  and  where.  How  long  have  you  known  tlie 
vessel  and  him,  and  when  and  where  did  he  take  possession  of  her,  and  wiio  by  name  de- 
livered the  same  to  him.  Where  is  the  fixed  place  of  abode  of  the  master,  with  his  wife  and 
femily,  and  how  long  haa  he  lived  there.  If  he  has  no  fixed  place  of  abode,  where  was  Iep 
last  place  of  residence,  and  how  long  did  he  live  there.  Where  was  he  bom.  Of  whs* 
country  or  state  is  he  a  subject  or  citizen  ? 

8.  Ctf  what  tonnage  or  burden  is  the  vessel  which  has  been  taken,  and  about  wfaidi  tob 
are  examined.  What  number  of  the  vessel's  company  belonged  to  her  at  the  time  she  was 
seized  and  tak^  and  how  many  were  then  actually  on  board  her.  What  oonntrrmen  are 
they.  Did  they  all  come  on  board  at  the  same  port  and  time,  or  at  different  porta  asd 
times,  and  when  and  where.    Who  shipped  or  hired  them,  and  when  or  where? 

9.  Did  you  belong  to  the  coitapany  of  the  vessel  so  captured  at  the  time  of  ber  aieuBUic 
and  in  what  capacity.  Had  you,  or  any  of  the  officers,  or  mariners,  or  coinpany,  bcloogir^ 
to  the  said  vessel  at  the  time  of  her  capture,  any  part,  share,  or  interest  in  the  same,  or  ia 
the  goods  or  merchandise  laden  on  board  her,  and  in  what  particular,  and  whac  w^s  the  Take 
thereof  at  the  time  the  said  vessel  was  captured,  and  the  said  goods  seized? 

10.  How  long  have  you  known  the  said  vessel.  When  and  where  did  you  fini  see  ber. 
How  many  g^ms  did  she  carry.  How  many  men  were  on  board  of  her  at  the  beginning  <i 
the  engagement,  before  she  was  captured.  Of  what  country  build  was  she.  What  was  her 
name,  and  how  long  was  she  so  called.  Whether  do  you  know  of  any  other  name  sbe  wu 
called  by,  and  what  were  such  names,  as  you  know  or  have  beard? 

11.  To  what  ports  and  places  was  the  vessel  concerning  which  you  are  now  enmined 
bound,  on  the  voyage  wherein  she  was  taken  and  seized.  Where  did  the  voyage  begin,  and 
where  was  the  voyage  to  have  ended.  What  sort  of  lading  did  she  carry  at  the  time  of  hw 
first  setting  out  on  the  voyage,  and  what  particular  sort  of  lading  and  goods  hud  she  ca 
board  at  the  time  she  was  token  and  seized.  In  what  year  and  in  what  month  was  the  same 
put  on  board.  Do  you  or  not  know  she  had  on  board  during  her' last  voyage,  and  when, 
groods  contraband  of  war,  or  otherwise  prohibited  by  law,  and  what  goods  ? 

12.  Had  the  vessel  of  which  you  are  examined  any  passport  or  sea-brief  on  board,  and 
from  whom.  To  what  ports  or  places  did  she  sail  during  her  last  voyage,  before  she  was 
taken.  Where  did  her  last  voyage  begm,  and  where  was  it  to  have  ended.  Set  forth  the 
kind  of  cargoes  the  vessel  has  carried  to  the  time  of  her  capture,  and  at  whatt  ports  sodi 
cargoes  have  been  delivered.  From  what  ports,  and  at  what  time,  particularly  from  the  la^ 
clearing  port,  did  the  said  vessel  sail,  previously  to  the  capture  ? 

13.  What  lading  did  the  vessel  carry  at  the  time  of  her  first  setting  sail  in  her  last  voyage, 
and  what  particular  sort  of  lading  and  goods  had  she  on  board  at  the  time  she  was  takes. 
In  what  year  and  in  what  month  was  the  same  put  on  board  ?  Set  forth  the  different  epedtd 
of  the  lading  and  the  quantities  of  each  sort 

14.  Who  were  the  owners  of  the  vessel  and  goods  concerning  which  you  are  now  exam- 
med,  at  the  time  of  their  capture  and  seizure.  How  do  you  know  they  were  owners  thereof 
at  that  time.  Of  what  nation  or  country  are  they  by  birth,  and  where  do  they  live  wi& 
their  wives  and  families.  How  long  have  they  resided  there.  Where  did  they  reside  pre- 
viously, to  the  best  of  your  knowledge.  Of  what  country  or  state  are  they  subjects  or 
dtizens  ? 

15.  Was  any  bOl  of  sale  given,  and  by  whom,  to^  the  owners  of  the  said  vessel,  and  in 
what  month  and  year.  Where,  and  in  presence  of  what  witnesses  was  it  made.  Was  any, 
and  what  engagement  entered  into  concerning  .the  purchase,  further  thsn  what  appears  upoii 
the  bill  of  sale.     Where  did  you  last  see  it,  and  what  has  become  of  it? 

16.  In  what  port  or  place,  and  in  what  month  or  year,  was  the  lading  found  on  board  the 
veMsl,  at  the  time  of  her  capture  or  seizure,  first  put  on  board  her.    What  were  the  i 
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of  the  respective  laders  or  owners,  or  consignees  thereof.  What  countrymen  are  thejr. 
VThere  did  they  reside  before,  to  the  best  of  your  knowledge,  and  ^here  were  the  said  gooda 
to  be  delivered,  and  for  whose  real  account,  risk  or  benetit.  Have  any  of  the  said  laders  or  . 
consl^ees  any  and  what  interest  in  the  said  goods.  What  were  the  several  quaUties,  quan- 
ilties,  and  particulars  of  the  said  goods,  and  have  you  any  and  what  reason  to  know  or  fully 
believe  that  if  the  said  goods  shall  be  restored  and  unladen  at  the  destined  ports,  they  did, 
do,  and  will  belong  to  the  same  persons,  and  to  none  others? 

17.  How  maay  bills  of  lading  were  Signed  for  the  goods  seized  on  board  the  said  vesseL 
liVere  any  of  those  bills  of  lading  false  or  colorable,  or  were  any  bills  of  lading  signed  which 
"Were  different  in  any  respect  from  those  which  were  on  board  the  vessel  at  the  time  she 
vras  taken.  What  were  the  contents  of  such  other  bills  of  lading,  and  what  became  of 
them  ? 

18.  Have  you  in  your  possession,  or  were  there  on.  board  of  the  said  vessel,  at  the  time 
•  of  her  capture,  any  bills  of  lading,  invoices,  letters,  or  other  vrritings,  to  prove  or  show  your 

own  interest,  or  the  interest  of  any  other  person,  and  of  whom,  in  the  vessel  or  in  the  goods 
Goncoming  which  you  are  now  examined  ?  If  in  your  power  produce  the  same,  and  set 
forth  the  particular  times  when,  where,  and  in  what  manner,  and  upon  what  consideration, 
Tou  became  possessed  thereof.  If  you  cannot  produce  such  paper  evidences,  then  state  in 
>vhose  possession  you  last  saw  them,  or  where  you  know  or  believe  they  are  kept,  and  when, 
and  by  whom  they  were  brought  or  sent  within  this  district,  and  also  set  forth  the  contents 
or  purport  of  such  papers. 

19.  State  the  degrees  of  latitude  and  longitude  in  wiiich  the  said  vesi^ol  and  her  cargo 
were  captured,  as  also  the  year,  month,  and  day,  and  time  thereof,  in  which  such  seizure 
was  made,  and  in  or  near  what  port  or  place,  and  whether  it  was  a  port  of  any  state  or  ter- 
ritory of  the  United  States  of  America,  and  what  one.  .  Was  any  charter  party  for  the 
voyage  upon  which  the  said  vessel  was  captured,  signed,  and  executed,  and  by  whom  and 
when  ?  If  in  your  possession,  produce  the  sam&  If  not,  set  forth  its  contents  and  state 
what  has  become  of  it 

20.  What  papers,  bills  of  lading,  letters,  or  other  writings  relating  to  the  vessel  or  cargo^ 
were  on  board  the  vessel  at  the  time  she  took  her  departure  from  her  last  clearing  port, 
before  she  was  taken  as  prize.  Were  any  of  them  burnt,  torn,  thrown  overboard,  destroyed, 
or  cancelled,  or  attempted  to  be  concealed,  and  when,  and  by  whom,  and  who  was  then 
present  ? 

21.  Did  you  or  the  owner,  master,  or  person  having  command  of  the  said  vessel  or  her 
navigation,  at  the  time  and  place  of  her  capture,  know  or  have  notice  that  such  place  or  port 
was  in  a  state  of  war  with  the  United  States,  and  that  the  naval  forces  of  the  United  States 
held  such  a  port  in  a  state  of  blockake.  How,  when,  or  where  liad  you  such  knowledge  or 
notice,  and  when  and  where  did  the  master  or  commandant  of  said  vessel  obtain  it  ? 

22.  Was  such  port  under  an  order  of  blockade  by  the  government  of  the  United  States, 
at  the  time  the  said  vessel  entered  or  made  an  attempt  to  enter  the  same.  Had  warning  or 
notice  of  such  blockade  been  given  to,  or  received  by  the  owner,  master,  or  commandant  of 
said  vessel,  before  or  at  the  time  she  entered,  or  attempted  to  enter  said  port,  and  when,  and 
in  what  manner.  Had  notice  in  writmg  been  endorsed  on  the  register  or  other  ship's  papers 
of  the  said  vessel  and  when,  where,  and  by  whom,  of  an  existing  blockade  of  such  port, 
before  she  entered,  or  attempted  to  enter  the  same,  or  -before  the  time  of  her  sailing,  or  at- 
tempting to  sail  therefrom? 

23.  Was  the  register  of  the  vessel,  about  which  you  are  examined,  shown  to,  or  exam- 
ined by  any  officer  of  the  United  States  navy,  or  by  any  revenue  officer  of  the  United 
States,  before  she  was  captured  and  taken,  and  before  she  entered  the  port  at,  or  near  whicli, 
she  was  taken  and  seized,  and  was  the  register,  or  other  ship's  papers,  endorsed  by  said 
United  States  officer  ?  Declare  fully  all  you  know,  or  have  reason  to  believe,  respecting 
this  interrogatory,  stating  the  persons,  times,  and  places  connected  therewith. 

24.  Do  you  know,  or  do  you  believe  from  Information,  and  if  the  latter,  from  what  infor- 
mation, and  when  and  how  was  it  obtained,  that  the  vessel  inquired  about,  at  any  time  or 
times,  after  the  blockade  of  the  said  port,  and  with  notice  thereof,  and* when,  attempted 
covertly  and  secretly  to  enter  the  said  blockaded  port,  or  to  sail  therefrom,  without  success  ? 
Disclose  fully  all  your  knowledge,  information,  and  belief  thereon,  with  the  particulars  upon 
which  the  same  is  founded. 

26.  Has  the  vessel,  concerning  wliidi  you  are  now  examined,  been  at  any  time,  and  wheoy 
31 
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seized  as  prise  end  oondemned  as  such  7    If  yea,  set  forth  into  what  port  she  was  csrnei 
and  by  whom,  aud  by  what  authority,  or  on  what  account  she  was  condemned. 

26.  Have  jou  sustained  any  loss  by  the  seizing  and  taking  the  vessel  concemb^  vizks 
you  are  now  examined.  If  yea,  in  what  manner  do  you  compute  such  jour  Ids&  Hits 
you  already  n^ceived  any  indemnity,  satisfaction,  or  promise  of  satisfaction,  for  any  j^n  / 
the  damage  which  you  have  sustained,  or  may  sustain,  by  this  capture  and  detenti>m  :^i 
when  and  from  whom  ? 

27.  Is  the  said  vessel  or  goods,  or  any,  and  what  parts,  insured.  If  yea,  for  what  veji^ 
is  such  insurance  made,  and  at  what  premium,  and  when  and  by  what  persons,  and  in  vi^ 
country  was  such  insurance  made  ? 

28.  In  case  you  had  arrived  at  your  destined  port,  would  your  cargo,  or  any  part  therecC 
on  being  unladen,  have  immediatdy  become  the  property  of  the  consignees;,  or  any  p^^a. 
and  whom.    Or  was  the  lader  to  take  the  chance  of  tlie  market  for  the  sale  of  his  gooG«^ 

29.  Let  each  witness  be  interrogated  of  the  growth,  produce,  and  manufacture,  <m  bofi?d 
the  vessel ;  of  what  country  and  place  was  the  lading  concerning  which  they  are  now  ict^- 
rogated,  or  any  part  thereof. 

30.  Whetlier  all  the  said  cargo,  or  any  and  what  part  thereof,  was  taken  from  the  Bh^a^. 
or  quay,  or  removed,  or  transshipped  from  one  vessel  to  another,  fh>m  what  and  to  v^ 
shore,  quay,  and  vessel,  and  when  and  where  was  the  same  so  done. 

31.  Are  there  in  any  country  besides  the  United  States,  and  where,  or  on  board  any  £&i 
what  vessel,  or  vessels,  other  than  the  vessel  concerning  which  you  are  now  examined,  «l7 
bills  of  lading,  invoices,  letters,  instruments,  papers,  or  documents,  relative  to  the  saM  ^ 
sel  or  cargo,  and  of  what  nature  are  they,  and  what  are  their  contents  ? 

32.  Were  imy  papers  delivered  out  of  the  said  vessel,  and  carried  away  in  any  mniDer 
whatsoever,  and  when,  and  by  whom,  and  to  whom,  and  in  whose  custody,  poesessicQ.  or 
power,  do  you  believe  the  same  now  are  ? 

33.  Was  ))ulk  broken  during  the  voyage  on  which  you  were  taken,  or  since  the  capture 
of  the  said  vensel,  and  when,  and  where,  by  whom,  and  by  whose  orders,  and  for  what  i^j- 
pose,  and  in  what  manner  ? 

34.  Were  any  passengers  on  board  the  aforesaid  vessel ;  were  any  of  them  secreted  ^ 
the  time  of  the  capture.  Who  were  the  passengers  by  name.  Of  what  nation,  rank,  pro- 
fession, or  occupation.  Had  they  any  commission — for  what  purpose,  and  from  vtxni. 
From  what  place  were  they  taken  on  board,  and  when.  To  what  place  were  they  tuaZy 
destined,  and  upon  what  business.  Had  any,  and  which  of  the  passengers,  any  and  wlk 
property,  or  concern,  or  authority,  directly  or  indirectly,  regarding  the  vessel  and  carga 
Were  there  any  officers,  soldiers,  or  mariners  secreted  on  board,  and  for  what  reason  vrere 
they  secreted.  Were  any  citizens  of  the  United  States  on  board,  or  secreted,  or  cod&q^ 
at  the  time  of  the  capture.  How  long,  and  why.  Whether  any  persons  on  board  the  5£i 
vessel,  at  the  time  of  her  capture,  were  citizens  or  residents  of  any  state  or  territoiyof  xH 
United  States,  then  in  a  stat^*  of  war  or  rebellion  against  the  United  States,  its  goverTuoesi 
and  laws.  If  so^  who  by  name,  and  of  what  state  or  territory.  Wliat  was  their  ejuyhj- 
ment  on  board  the  vessel,  and  what  their  destination? 

35.  Were  and  are  all  the  passports,  sea-briefs,  charter  parties,  bills  of  sale,  invokes.  a:.i 
papers,  which  were  found  on  board,  entirely  true  and  fair,  or  are  any  of  them  false  or  coUc- 
able.  Do  you  know  of  any  matter  or  circumstance  to  affect  their  credit*  By  whom  were 
the  passports  or  sea-briefs  obtained,  and  from  whom.  Were  they  obtained  for  this  ve$>^ 
only,  and  upon  the  oath  or  affirmation  of  the  persons  therein  described,  or  were  thcj  de- 
livered to  or  on  behalf  of  the  person  or  persons  who  appear  to  have  been  sworn  or  to  kire 
affirmed  thereto,  without  their  having  ever,  in  fact,  made  any  such  oath  or  affirmatijo. 
How  long  a  time  were  they  to  last  Was  any  duty  or  fee  payable  and  paid  for  tlie  <amft, 
and  is  there  any  duty  or  fee  to  be  paid  on  the  renewal  thereof.  Have  such  passports  Insen 
renewed,  and  liow  ofYen,  and  has  the  duty  or  fee  been  paid  for  such  renewaL  Was  the  ves- 
sel in  a  port  in  the  country  where  the  passports  »ind  sea-briefs  were  granted,  and  if  o-.-t, 
where  was  the  vessel  at  the  time.  Had  any  person  on  board  any  passport,  licen'^e,  or  l» t- 
ters  of  safe  con'ltict.  If  yea,  from  whom,  and  for  what  business.  If  it  should  appear  thdt 
there  are  in  tlu'  United  States,  or  in  any  other  place  or  country  besides  the  United  Slices, 
any  bills  of  lading,  invoices,  mstruments,  or  papers,  relative  to  the  vcs.sel  and  godds  t\3i- 
oeming  which  you  are  now  examined,  state  how  tliey  were  brought  into  such  place  m 
oountiy.   In  whose  possession  are  they,  and  do  they  differ  from  any  of  the  papers  on  board, 
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or  in  the  United  States,  or  elaewhere,  and  in  what  particular  do  thoy  differ.  Have  yon 
written  or  signed  any  letters  or  papers  concoming  the  vessel  and  her  carga  What  WM 
t'.ieir  purport.     To  whom  were  they  written  and  sent,  and  what  has  become  of  them? 

36  Toward  what  port  or  place  was  the  vessel  steering  her  course,  at  the  time  of  her  being 
first  pursued  and  taken.  Was  her  co^irse  altered  upon  the  appearance  of  the  vessel  by 
which  she  was  taken.  Was  her  course  at  all  times,  when  the  weather  would  permit, 
directed  to  the  place  or  port  for  which  she  appears  to  have  been  destined  by  Che  ship  papers. 
Was  the  vessel,  before  or  at  the  time  of  her  capture,  sailing  beyond  or  wide  of  the  said 
place  or  port  to  which  she  was  so  destined  by  the  said  ship  papers.  At  what  distance  was 
she  therefrom.  Was  her  course  altered  at  any,  and  what  time,  and  to  what  other  port  or 
place,  and  for  what  reason  ? 

37.  By  whom  and  to  whom  hath  the  said  vessel  been  sold  or  transferred,  and  how  often. 
At  what  time  and  at  what  place,  and  for  what  sum  or  consideration,  has  the  same  been  paid 
or  satisfied.  Was  the  sum  paid,  or  to  be  paid,  a  fair  and  true  equivalent,  or  what  security 
or  securities  have  been  given  for  the  payment  of  the  same ;  and  by  whom,  and  where  db 
they  now  live.  Do  you  know,  or  beUeve  in  your  conscience,  such  sale  or  transfer  has  been 
truly  made,  and  not  for  the  purpose  of  covering  or  concealing  the  real  property.  Do  you 
verily  believe  that  if  the  vessel  should  be  restored,  she  will  belong  to  the  persons  now  as- 
serted to  be  the  owners,  and  to  none  others  ? 

38.  What  guns  were  mounted  on  board  the  vessel,  and  what  arms  and  ammunition  were 
belonging  to  her.  Why  was  she  so  armed.  Were  there  on  board  any  other  guns,  weapons, 
warlike  arms,  or  armament  of  any  name  or  description,  and  if  any,  what.  Were  there  any 
parts  of  warlike  arms,  not  put  together  or  finished,  or  any  ammunition,  fixed  or  unfixed,  or 
any  balls,  shells,  rockets,  hand  grenades,  fiints,  percussion  caps,  or  any  other  thing  known 
to  be  intended  for  military  equipment.  Were  there  any  belts,  ball  moulds,  saltpetre,  nitre, 
camp  equipage,  military  tools,  uniforms,  soldiers'  clothing,  or  accoutrements,  or  any  parts  of 
them,  or  any  sort  of  warlike  or  naval  stores.  Were  any  of  such  warlike  or  naval  stores,  or 
things,  thrown  overboard  to  prevent  suspicion  at  the  time  of  the  capture ;  and  were  any 
such  warlike  stores,  before  described,  concealed  on  board  under  the  name  of  merchandise, 
or  any  other  colorable  appellation,  in  the  ship  papers.  If  so,  what  are  the  marks  on  the 
casks,  bales,  and  packages  in  which  they  were  concealed.  Are  any  of  the  before- named 
articles,  and  which,  for  the  sole  use  of  any  fortress  or  garrison  in  the  port  or  place  to  which 
such  vessel  was  destined.  Do  you  know,  or  have  you  heard  of  any  ordinance,  placard,  or 
law,  existing  in  such  country  or  state,  forbidding  the  exportation  of  the  same  by  private 
persons,  without  license.  Were  such  warlike  or  naval  stores  put  on  board  by  any  public 
authority.    When  and  where  were  they  put  on  board? 

39.  What  is  the  whole  which  you  know  or  believe,  accordmg  to  the  best  of  your  knowl- 
edge and  belief,  regarding  the  real  and  true  property  and  destination  o&the  vessel  and  cargo 
concerning  which  you  are  now  examined,  at  the  time  of  the  capture?^ 

40.  Did  the  said  vessel,  on  the  voyage  in  which  she  was  captured  (or  on),  or  during  any 
or  what  former  voyage  or  voyages,  saol  under  the  convoy  of  any  ship  or  ships  of  war,  or 
other  armed  vessel  or  vessels.  For  what  reason  or  purpose  did  she  sail  under  such  convoy. 
Of  what  fopoe  was  or  were  such  convoying  ship  or  ships,  and  to  what  state  or  country  did 
the  same  belong.  What  instructions  or  directions  had  you  or  did  you  receive  on  each  and 
every  of  such  voyages,  when  under  convoy,  respecting  your  sailing  or  keeping  in  com- 
pany with  such  armed  or  convoying  ship  or  ships;  and  from  whom  did  you  receive  such  in- 
structions or  directions.  Had  you  any,  and  wliat  directions  or  instructions,  and  from  whom, 
for  resisting,  or  endeavoring  to  avoid  or  escape  from  capture,  or  for  destroying,  concealing, 
or  refusmg  to  deliver  up  your  vessel's  documents  and  papers;  or  any,  and  what  other  papers, 
that  might  be  or  were  put  on  board  your  said  ship.  If  so,  state  the  tenor  of  such  instruo- 
tions  and  all  particulars  relating  thereto.  Are  you  in  possession  of  such  instructions,  or 
copies  thereof?    If  so,  leave  them  with  the  commissioner,  to  be  annexed  to  your  depositioa 

41.  Did  the  said  vessel,  during  the  voyage  in  which  she  was  captured,  or  on  making  any 
and  what  former  voyage  or  voyages,  sail  to,  or  attempt  to  enter  any  port  under  blockade  by 
the  arms  or  forces  of  any,  and  what  belligerent  power.  If  so,  when  did  you  first  learn  or  hear 
of  sucJ|  port  being  so  blockaded,  and  were  you  at  any,  and  what  time,  and  by  whom  warned 
not  to  proceed  to,  or  attempt  to  enter  into,  or  to  escape  from,  such  blockaded  port  What  con- 
versation or  other  cominunication  passed  thei^Si^  And  what  course  did  you  pursue  upon 
and  after  being  so  warned  off? 
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42.  Whether  or  no  the  yeeseli  oonceming  which  you  are  examined,  did  sail  on  her  ke 
Toyage,  prior  to  her  seizure,  carrying:  a  commission  or  license  as  a  privateer,  or  letter  of 
marque  and  reprisal,  or  other  authority  from  any  person  or  persons,  to  cruise  against  \ha 
persons  or  property  of  the  citizens  of  the  United  States,  and  to  make  prizes  thereoC  Bj 
whom  was  such  authority,  license,  or  direction  given,  and  when.  Was  it  in  wxitiDg.  If  so, 
did  it  remain  with  the  vessel  up  to  the  time  of  her  capture,  or  was  it  destroyed  or  conceiM 
previous  thereto.  When,  and  by  whom.  What  are  the  contents  or  purport  thereof?  3laie 
all  the  facts  in  your  knowledge  within  this  inquiry,  and  the  souroea  of  such  knowledge. 
Also  state  fully  all  the  acts  known  to  you  to  have  been  done  by  the  vessel,  ho-  master  or 
crew,  under  such  commission  or  license,  up  to  the  period  of  her  capture. 

43.  Whether  or  no  the  said  vessel  inquired  about,  at  any  time,  and  when  mod  vitm^ 
sailed  or  acted  in  company  or  concert  with  imy  other  armed  vessel  or  veaaels,  and  what  m 
oruising  against,  pursuing,  or  seizing  as  prize,  any  persons,  yessels,  or  propertj  of  dtoiras 
of  the  United  States  ?  Dedare  fully  and  particularly  your  knowledge,  information,  and  be- 
lief therein. 


No.  IV. 
PROVISIONS  OF  THE  AOT  OP  CONGRESS. OP  1800,  Chap.  33,  §§  5  ahd  «, 

FROTIDINa  FOB  THI  PISTBIBUTION  OF  PBOCEEDS  OF  PBIZBS  XADJB  BT  FUBLIO  ABMXD  SHIPS. 

Sbo.  6.  And  he  ii  further  enacted^  That  the  proceeds  of  all  ships  and  vessels,  and  the  gootb 
taken  on  board  of  them,  which  shall  be  adjudged  good  prize,  shall,  when  of  equal  or  supe- 
rior force  to  the  vessel  or  vessels  makmg  the  capture,  be  the  sole  proper^  of  the  capton; 
and  when  of  inferior  force,  shall  be  divided  eg;iiaUy  between  the  United  States  ni'O  t> ,-  .iffi- 
cers  and^en  making  the  capture.  '"  "^ 

Seo.  ^.  And  he  it  further  enacted.  That  the  prize  money,  belonging  to  the  officer-  s. 

shall  be  distributed  in  the  following  manner : 
,,.-.  1.  To  the  commanding  officers  of  fleets,  squadrons,  or  single  ships,  three-twentieths,  cf 
which  the  commanding  officer  of  the  fleet  or  squadron  shall  have  one-twentieth,  if  the  ]siaB 
be  taken  by  a  ship  or  vessel  acting  under  his  command,  and  the  commander  of  single  ehift 
two-twentieths ;  but  where  the  prize  is  taken  by  a  ship  acting  independently  of  audi  gnpe- 
lior  officer,  the  three-twentieths  shall  belong  to  her  commander. 

2.  To  sea  lieutenants,  captains  of  marines,  and  sailing  masters,  two-twentieths;  but  whs« 
there  is  a  captain,  without  a  lieutenant  of  marines,  ^ese  officers  shall  be  entitled  to  tvo- 
twentieths  and  one-third  of  a  twentieth,  which  third,  in  such  case,  shall  be  deducted  froa 

^Q         the  share  of  the  officers  mentioned  in  article  No.  3,  of  this  section. 

3.  To  chaplains,  lieutenants  of  marines,  surgeons,  pursers^  boatswains,  gunners,  caipea- 
Iters,  and  master's  mates,  two-twentieths. 

4.  To  midshipmen,  surgeon^s  mates,  captain's  clerks,  school-masters,  boatswidn*s  mates, 
'     iy gunner's  mates,  carpenter's  mates,  ship's  stewards,  sailmakers,  masters-at-arms,  armarcrs, 

^\^K  cockswains,  and  coopers,  three-twentieths  and  a  half. 

^  ^  6.  To  gunner's  yeomen,  boatswain*s  yeomen,  quartermasters,  quarter  gunners,  sailmakec^ 

mates,  sergeants  and  corporals  of  marines,  drummers,  fifers,  and  extra  petty  officers,  toro- 
twentieths  and  a  half. 

6.  To  seamen,  ordinary  seamen,  marines,  and  all  other  persons  doing  du^  on  board, 
seven-twentieths. 

7.  Whenever  one  or  more  public  ships  or  vessels  are  in  sight  at  the  time  any  one  or  man 
ships  are  takuig  a  prize  or  prizes,  they  shall  all  share  equally  in  the  prize  or  prizes,  accord- 
ing to  the  number  of  men  and  guns  on  board  each  ship  in  sight. 

No  commander  of  a  fleet  or  squadron  shall  be  entitled  to  receive  any  share  of  prizes  taken 
by  vessels  not  under  his  immediate  command ;  nor  of  such  prizes  as  may  have  been  taken 
by  ships  or  vessels  intended  to  be  placed  under  his  command,  before  they  have  acte^  unier 
his  immediate  orders ;  nor  shall  a  commander  of  a  fleet  or  squadron,  leaving  the  staticn 
where  he  had  the  command,  have  any  share  in  the  prizes  taken  by  ships  left  on  such  sta- 
tion, after  he  has  gone  out  of  the  limits  of  his  said  oonunand. 
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No.  V. 

ACT  OF  CONGRESS  OP  JUNE  26th,  1812,  Chap.  107/ §  4. 

PBOVIDIKG  fOB  TBB  DI8TBIBUTI0N  OF  PROCEEDS  OJ  PBIZB8  TASKS  BY  PBiyATSEB& 

And  be  it  further  enacted^  That  all  captures  and  prizes  of  vessels,  and  property,  shall  be 
forfeited  and  shall  aocnie  to  the  owners,  officers  and  crows  of  the  yessels  by  whom  such 
captures  and  prizes  shall  be  made,  and  on  due  condemnation  had,  shall  be  distributed  ac- 
cording to  any  written  agreement  which  shall  be  made  between  them — and  if  there  be  no 
such  agreement,  then,  one  moiety  to  the  owners,  and  the  other  moiety  to  the  officers  and 
crew,  to  be  distributed  between  the  officers  and  crew,  as  nearly  as  may  be  according  to  the 
rules  prescribed  for  the  distribution  of  prize  money  by  the  act,  entitled  "  An  act  for  the 
better  government  of  the  navy  of  the  United  States,"  passed  the  23d  day  of  April,  one 
thousand  eight  hundred. 


No.  VL 
THE  PEOOiiAMATIONa 

A  PBOOLAXAHOK,  BT  the  PBBSIDEXrr  OF  THE  mUTED  STATES. 

Whebeas,  The  laws  of  the  United  States  have  been  for  some  time  past  and  now  are  op- 
posed, and  Uie  execution  thereof  obstructed,  in  the  states  of  South  Carolina,  Georgia,  Ala- 
bama, Florida,  Mississippi,  Louisiana,  and  Texas,  by  combinations  too  powerful  to  be  sup- 
pressed by  the  ordinary  course  of  judicial  proceedings,  or  by  the  powers  vested  in  the  mar- 
shals by  law : 

Now,  therefore,  I,  Abbaham  Lincoln,  President  of  the  United  States,  in  virtue  of  the 
power  in  me  vested  by  the  constitution  and  the  laws,  have  thought  fit  to  call  forth,  and 
hereby  do  call  forth,  the  militia  of  the  several  states  of  the  Union,  to  the  aggregate  number 
of  75,000,  in  order  to  suppress  said  combinations,  and  to  cause  the  laws  to  be  duly  executed. 
The  details  for  this  object  will  be  immediately  communicated  to  the  state  authorities  through 
the  War  Department. 

I  appeal  to  all  loyal  citizens  to  favor,  fiidlitate,  and  aid  this  efibrt  to  maintain  the  honor, 
the  integrity,  and  the  existence  of  our  National  Union  and  the  perpetuity  of  popular  govern- 
ment, and  to  redress  wrongs  already  long  enough  endured. 

I  deem  it  proper  to  say  that  the  first  service  assigned  to  the  force  hereby  called  forth,  will 
probably  be  to  repossess  the  forts,  places  and  property  which  have  been  seized  from  the 
Union,  and  in  every  event,  the  utmost  care  will  be  observed,  consistently  with  the  objects 
aforesaid,  to  avoid  any  devastation,  any  destruction  of,  or  interference  with  property,  or  any 
disturbance  of  peaceful  citizens  in  any  x)art  of  the  country ;  and  I  hereby  command  the  per- 
800S  composing  the  combinations  aforesaid,  to  disperse  and  retire  peaceably  to  their  respec- 
tive abodes  within  twenty  days  from  this  date. 

Deeming  that  the  present  condition  of  public  affairs  presents  an  extraordinary  occa.sion,  I 
do  hereby,  in  virtue  of  the  power  in  me  vested  by  the  constitution,  convene  both  houses  of 
Congress.  ,  The  senators  and  representatives  are  therefore  summoned  to  assemble  at  their 
respective  chambers  at  twelve  o'clock,  noon,  on  Thursday,  the  fourth  day  of  July  next,  then 
and  there  to  consider  and  determine  such  measures  as,  in  their  wisdom,  the  public  safety 
and  interest  may  seem  to  demand. 

In  witnesp  whereof)  I  have  hereunto  set  my  hand,  and  caused  the  seal  of  the  United  States 
to  be  affixed. 

Done  at  the  city  of  Washington,  this  fifteenth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-one,  and  of  the  independence  of  the  United  States  the 
eighty-fifth. 

By  the  President:  ABRAHAM  LINCOLN. 

William  H.  Sewabd,  Secretary  of  State, 
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FBOCLAHATIOK  BT  JKirBBSON  DATD. 

yfEXKEABf  Abraham  Lincoln,  President  of  the  United  States,  has  by  prodftm&tioii  m- 
nounced  the  intention  of  invading  the  confederacy  with  an  armed  force  for  the  purpoae  of 
capturing  its  fortresses,  and  thereby  subverting  its  independence  and  snbjecting  the  fiw 
people  thereof  to  the  dominion  of  a  foreign  power;  and  whereas  it  has  thus  becoaae  tbt 
duty  of  this  government  to  repel  the  threatened  inwIgTi  and  defend  the  rights  and  Ubeniei 
of  the  people  by  all  the  means  which  th€ '  l&Vs  of  nations  and  usages  of  civiliBed  miha 
place  at  its  disposal : 

Now,  therefore,  I,  Jefferson  Datk,  President  of  the  Confederate  States  of  America,  do 
issue  this  my  proclamation,  inviting  all  those  who  may  desire  by  senrioe  in  private  ainisd 
vessels  on  the  high  seas  to  aid  this  government  in  resisting  so  wanton  and  wicked  as  af- 
g^ssion,  to  make  application  for  commissions  or  letters  of  marque  and  reprisal,  to  be  issoed 
under  the  seal  of  these  Confederate  States;  and  I  do  further  notify  all  persons  applyiog  for 
letters  of  marque,  to  make  a  statement  in  writing,  giving  the  name  and  suitable  desfaripaoB 
of  the  character,  tonnage,  and  force  of  the  vessel,  name  of  the  place  of  residence  of  ead: 
owner  concerned  therein,  and  the  intended  number  of  crew,  and  to  sign  such  stat^oent,  aad 
deliver  the  same  to  the  secretary  of  state  or  collector  of  the  port  of  entry  of  these  CocJede- 
rate  States,  to  be  by  him  transmitted  to  the  secretary  of  state;  and  I  do  further  notify  all 
applicants  aforesaid,  before  any  commission  or  letter  of  marque  is  issued  to  any  Tessel  «'tbe 
owner  or  the  owners  thereof  and  the  commander  for  the  time  being,  they  will  be  required  u> 
give  bond  to  the  Confederate  States,  with  at  least  two  responsible  sureties  not  interested  in 
such  vessel,  in  the  penal  sum  of  five  thousand  dollars,  or  if  snch  vessel  be  provided  with 
more  than  one  hundred  and  fifty  men,  then  in  the  penal  sum  of  ten  thousand  doDais,  with 
the  condition  that  the  owners,  ofQcers,  and  crew  who  shall  be  employed  on  board  such  com- 
missioned vessel,  shall  observe  the  laws  of  these  Confederate  States  and  the  instruction 
given  them  for  t!io  regulation  of  their  conduct,  that  shall  satisfy  all  damages  done  contrary 
to  the  tenor  tliereof  by  such  vessel  during  her  commission,  and  deliver  up  the  same  wb» 
revoked  by  the  president  of  the  Confederate  States;  and  I  do  further  specially  enjom  on  all 
persons  holding  office,  civil  and  military,  under  the  authority  of  the  Confederate  States,  tfeat 
they  be  vigilant  and  zealous  in  the  discharge  of  the  duties  incident  thereto;  and  I  do^  more- 
over, exhort  the  good  people  of  these  Confederate  States,  as  they  love  their  country,  as  they 
prize  the  blessings  of  free  government,  as  they  feel  the  wrongs  of  the  past  and  those  now 
threatened  in  an  aggravated  form  by  those  whose  enmity  is  more  implacable  because  un- 
provoked, they  exert  themselves  in  preservmg  order,  in  promoting  concord,  in  maintainisfr 
the  authority  and  efficacy  of  the  laws,  and  in  supporting  and  invigorating  all  the  measmei 
which  may  be  adopted  for  a  common  defence,  and  by  which,  under  the  blessing  of  Diviae 
Providence,  we  may  hope  for  a  speedy,  just,  and  honorable  peace. 

In  witness  whereof,  I  have  set  my  hand  and  have  caused  the  seal  of  the  ConfederatB 
States  of  America  to  be  attached  this  seventeenth  day  of  April,  in  the  year  of  our  Loid 
one  thousand  eight  hundred  and  sixty-one. 

JEFFBKSON  DAVIS. 
BOBEBT  TooiCBS,  Secretary  of  State, 

▲  PaOCLAKATIOK,  BT  THB  PBESIDINT  Or  THE  UmiED  STATES  Or  AlOEBIGA. 

Whebbas,  an  msurrection  against  the  government  of  the  United  States  has  broken  out 
in  the  states  of  South  Carolina,  Georgia,  Alabama,  Florida,  Mississippi,  Louisiana,  and  Texas, 
and  the  laws  of  the  United  States  for  the  collection  of  the  revenue  cannot  be  efidently  ex- 
ecuted therehi  conformably  to  that  provision  of  the  constitution  which  requires  duties  to  be 
uniform  throughout  the  United  States: 

And  whereas,  a  combination  of  persons,  engaged  in  such  insurrection,  have  threatened  to 
grant  pretended  letters  of  marque  to  authorize  the  bearers  thereof  to  commit  assatiits  on  the 
lives,  vessels,  and  property  of  good  citizens  of  the  country  lawfully  engaged  in  oommeroe  ob 
the  high  seas,  and  in  waters  of  the  United  States : 

And  whereas,  an  executive  proclamation  has  been  already  issued,  requiring  the  persons 
engaged  in  these  disorderly  proceedings  to  desist  therefrom,  calling  out  a  militia  force  ibr  the 
purpose  of  repressing  the  same,  and  convening  Congress  in  extraordinary  session  to  delibe- 
rate and  determine  thereon : 
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Now,  therefore,  I,  Abraham  LincolNi  President  of  the  United  States,  with  a  view  to  the 
same  purposes  before  mentioned,  and  to  the  protection  of  the  public  peace,  and  the  lives  and 
property  of  quiet  and  orderly  citizens  pursuing  their  lawful  occupations,  until  Congress  shall 
liave  assembled  and  deliberated  on  the  said  unlawful  proceedings,  or  until  the  same  shall 
liave  ceased,  have  further  deemed  it  advisable  to  set  on  foot  a  blockade  of  the  ports  within 
the  states  aforesaid,  in  pursuance  of  the  laws  of  the  United  States  and  of  the  laws  of  nations 
in  such  cases  provided.  For  this  purpose  a  competent  force  will  be  posted  so  as  to  prevent 
entrance  and  exit  of  vessels  from  the  ports  aforesaid.  If,  therefore,  with  a  view  to  violate 
such  blockade,  a  vessel  shall  approach,  or  shall  attempt  to  leave  any  of  the  said  ports,  she 
^will  be  duly  warned  by  the  commander  of  one  of  the  blockading  vessels,  who  will  indorse 
on  her  register  the  fact  and  date  of  such  warning,  and  if  the  same  vessel  shall  again  attempt 
to  enter  or  leave  the  blockaded  port,  she  will  be  captured  and  sent  to  the  nearest  convenient 
port,  for  such  proceedings  against  her  and  her  cargo,  as  prize,  as  may  be  deemed  advisable. 

And  I  hereby  proclaim  and  declare  that  if  any  person,  under  the  pretended  authority  of 
said  states,  or  under  any  other  pretence,  shall  molest  a  vessel  of  the  United  States,  or  the 
persons  or  cargo  on  board  of  her,  such  person  will  be  held  amenable  to  the  laws  of  the  Unit- 
ed States  for  the  prevention  and  punishment  of  piracy. 

By  the  President:  ABRAHAM  LINCOLN. 

WiLLiAX  H.  Sbward,  Secretary  of  State. 

WASHnroTOV,  April  19, 1361. 

A  FBOOLAHATION,   BT  THE  PBBSIDSNT  OF  THE  UNITED  STATES  OF  AMEBIOA. 

Whesbas,  for  the  reasons  assigned  in  my  proclamation  of  the  I9th  instant,  a  blockade 
of  the  ports  of  the  states  of  South  Carolina,  Georgia,  Florida,  Alabama,  Louisiana,  Mississippi 
and  Texas  was  ordered  to  be  established : 

And  whereas,  since  that  date,  public  property  of  the  United  States  has  been  seized,  the 
collection  of  the  revenue  obstructed,  and  duly  commissioned  officers  of  the  United  States, 
-while  engaged  in  executing  the  orders  of  their  superiors,  have  been  arrested  and  held  in 
custody  as  prisoners,  or  have  been  impeded  in  the  discharge  of  their  official  duties  without 
due  legal  process,  by  persons  claiming  to  act  under  authorities  of  the  states  of  Virginia  and 
Korth  Carolina,  an  efficient  blockade  of  the  ports  of  those  states  will  also  be  established. 

By  the  President :  ABRAHAM  LINCOLN. 

William  H.  Sewabd,  Secretary  of  State. 

Washih ATOir,  April  27,  I8«I. 

THE  BLOCKADE. — ^TO  ALL  WHOM  IT  MAT  OONOEBN. 

UinTBD  StATXS  FlAO-SuIP  CUMBRRLAin), 

Off  FoBTBxea  Monbok,  Ya.,  AprU  30,  1861. 

I  hereby  call  attention  to  the  proclamation  of  his  Excellency,  Abraham  Lincoln,  President 
of  the  United  States,  under  date  of  April  27,  1861,  for  an  efficient  blockade  of  the  ports  of 
Yirginia  and  North  Carolina,  and  warn  all  persons  interested  that  I  have  a  sufficient  naval 
force  here  for  the  purpose  of  carrying  out  that  proclamation. 

All  vessels  passing  the  capes  of  Virginia  coming  from  a  distance  and  ignorant  of  the  pro- 
damation,  will  be  warned  off,  and  those  passing  Fortress  Monroe  will  be  required  to  anchor 
under  the  guns  of  that  fort  and  subject  themselves  to  an  examination. 

O.  J.  Pendebobast,  Flag  Officer^  commanding  Roma  Sqitadron. 

JL  FBOOLAMAnOlSr,  BT  THE  PBE8IDENT  OF  THE  UNITED  STATES. 

Waboinotoh,  Friday^  May  3, 1S6I. 

Whereas,  existing  exigencies  demand  immediate  and  adequate  measures  for  the  protec- 
tion of  the  National  Constitution  and  the  preservation  of  the  National  Union,  by  the  suppres- 
sion of  the  insurrectionary  combinations  now  existing  in  several  states  for  opposing  the  laws 
of  the  Union  and  obstructing  the  execution  thereof,  to  which  end  a  military  foice  in  addition 
to  that  called  forth  by  my  proclamation  of  the  fifteenth  day  of  April,  in  the  present  year, 
appears  to  be  indispensably  necessary,  now,  therefore,  I,  Abraham  Lincoln.  President  of 
the  United  States,  and  commander-in-chief  of  the  army  and  navy  thereof,  and  of  the  mili- 
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tia  of  the  several  states,  when  called  into  actual  servioe,  do  hereby  call  into  Uie  sernoe  tf 
the  United  States  forty-two  thousluid  and  thirty-£6ur  volunteers,  to  aerre  for  a  period  of 
three  years,  unless  sooner  discharged,  and  to  be  mustered  into  service  as  infiintrj  and  caj- 
airy.  The  proportions  of  each  arm  and  the  details  of  enrolment  and  organizatioD  wiU  he 
made  known  through  the  Department  of  War;  and  I  also  direct  that  the  regular  anuj  cf 
the  United  States  bo  increased  by  the  addition  of  eight  regiments  of  infantry,  otie  re^msm, 
of  cavalry,  and  one  regiment  of  artillery,  making  altogether  a  maximum  aggregate  incresae 
of  22,714  officers  and  enlisted  men,  the  details  of  which  increase  will  also  be  made  ksova 
tlirough  the  Department  of  War ;  and  I  further  direct  the  enlistment,  for  not  leas  than  «ae 
nor  more  than  three  years,  of  18,000  seamen,  in  addition  to  the  present  force,  for  the  naval 
service  of  the  United  States,  llie  details  of  the  enlistment  and  organization  wiU.  be  ataife 
known  through  the  Department  of  the  Navy.  The  call  for  volunteers  hereby  made,  and 
the  direction  for  tlie  increase  of  the  regular  army,  and  for  the  enlistment  of  seamen  hereby 
given,  together  with  the  plan  of  organization  adopted  for  the  volunteers  and  for  the  rcigeiar 
forces  hereby  authorized,  will  be  submitted  to  Congress  e^s  soon  as  assembled. 

In  the  mean  time  I  earnestly  invoke  the  cooperation  of  all  good  citizena  in  the  meafiores 
hereby  adopted  for  the  effectual  suppression  of  unlawful  violence,  for  the  unpartial  eoforoe- 
ment  of  constitutional  laws,  and  for  the  speediest  possible  reston^tion  of  peace  and  order. 
and  with  those  of  hi^piness  and  prosperity  throughout  our  country. 

By  the  President:  ABRAHAM  UNCOIL. 

William  H.  Sbwaed,  Secretary  of  State. 

PROOLAHATION   BT  QUSEK  VICTrORIA. 

ViOTOBLA.  R. — Whereas  we  are  happily  at  peace  with  all  sovereigns,  powers  and  ^ata^ 
and  whereas  hostilities  have  unhappily  commenced  between  the  government  of  the  United 
States  of  America  and  certain  states  styling  tliemselves  the  Confederate  States  of  America, 
and  whereas,  we  being  at  peace' with  uie  government  of  the  United  Stales,  hoax  dedared  ma 
royal  determination  to  maintain  a  strict  and  impartial  neutrality  in  the  oonUat  betweett  the  mid 
eoniending  parties :  We,  therefore,  have  thought  fit,  by  and  with  the  advice  of  our  privy 
council,  to  issue  this  our  royal  proclamation.  [The  provisions  of  the  For^gn  Enlistment  Act 
are  here  cited.]  And  we  do  hereby  warn  all  our  loving  subjects,  and  all  persons  whatsoever 
entitled  to  our  protection,  that  if  any  of  them  shall  presume,  in  contempt  of  thib  our  rojal 
prodamation  and  of  our  high  displeasure,  to  do  any  acts  in  derogation  of  their  duty  as  sub- 
jects of  a  neutral  sovereign  in  the  said  contest,  or  in  violation  or  in  oontraveniion  of  the  lav 
of  nations :  as,  for  example,  more  especially,  by  entering  into  the  military  seryioe  of  either 
of  the  said  contending  parties  as  commissioned  or  non-commissioned  officers  or  soldiers;  or 
by  servmg  as  officers,  sailors  or  marines  on  board  any  ship,  or  vessel  of  war,  or  transport  of 
or  in  the  service  of  either  of  the  said  contending  parties;  or  by  serving. as  officers,  aaikf£, 
or  marines  on  board  any  privateer  bearing  letters  of  marque  of  or  from  either  of  the  said 
contending  parties ;  or  by  engaging  to  go,  or  going'  to  any  place  beyond  the  seas  with  an  in- 
tent to  enlist  or  engage  in  any  such  service;  or  by  procuring  or  attempting  to  procure  vrish- 
in  her  majesty's  dominions  at  home  or  abroad  others  to  do  so ;  or  by  fitting  out,  arming,  or 
equipping  any  ship  or  vessel  to  be  employed  as  a  ship  of  war,  or  privateer,  or  transpon  by 
either  of  the  said  contending  parties;  or  by  breaking  or' endeavoring  to  bineak  any  biocknde 
ImBfuJUy  and  actually  established  by  or  on  behalf  of  either  of  the  said  contending  parties;  or  by 
carrying  officers,  soldiers,  dispatches,  arms,  miUtary  stores  or  materials,  or  any  article  or  ar 
tides  considered  and  deemed  to  be  contraband  of  war,  according  to  the  layr  or  modem  usagi, 
of  nations,  for  the  use  or  service  of  either  of  the  said  contending  parties.  AU  persons  sosf- 
fending  unll  incur  and  be  Udble  to  the  seoerai  penalties  and  penal  consequences  by  the  said  stat* 
ute,  or  by  the  law  of  nations  in  that  belialf  imposed  and  decreed. 

And  we  do  hereby  declare  that  all  our  subjects  and  persons  entitled  to  our  protectioo,  wito 
may  misconduct  themselves  in  the  premises,  will  do  so  at  their  peril  and  of  their  own  wrong 
and  that  they  will  in  nowise  obtain  any  protection  from  us  against  any  liaSilitica  or  penal 
oonaequenoes,  but  will,  on  the  contrary,  incur  our  high  displeasure  by  such  miaoocducL 
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•  No.  vn. 

DISTRIBUTION  OF  PRIZE  MONEY. 

ACT  OP  OOKGBXSS,  JULY  17tH,  1862. 

Sbo.  2.  And  he  it  fur(ker  enacted^  That  the  proceeds  of  all  ships  and  vessels,  and  the 
goods  taken  on  board  of  them,  which  shall  be  adjudged  good  prize,  shall  when  of  equal 
or  superior  force  to  the  yessel  or  vessels,  making  the  capture,  be  the  sole  property  of  the 
captors ;  and  when  of  inferior  force,  shall  be  divided  equ^y  between  the  United  States  and 
the  officers  and  men  making  the  capture. 

Sec.  3.  Aiui  be  it' further  enacted,  That  the  prize  money  belonging  to  the  officers  and 
men  shall  be  distributed  in  the  following  manner: 

First  To  the  commanding  officer  of  a  fleet  or  squadron,  one-twentieth  part  of  all  prize 
money  awarded  to  a  vessel  or  vessels  under  his  immediate  command. 

Second,  To  the  commander  of  a  single  ship,  one-tenth  part  of  all  prize  money  awarded 
to  the  ship  under  his  command,  if  such  ship,  at  the  time  of  making  the  capture,  was  under 
the  immediate  command  of  the  commanding  officer  of  a  fleet  or  squadron,  and  three-twen- 
tieths if  his  ship  was  acting  independently  of  such  superior  officer. 

7%ird.  The  share  of  the  commanding  officer  of  the  fleet  or  squadron,  if  any,  and  the 
sliare  of  the  commander  of  the  ship  being  deducted,  the  residue  shall  be  distributed  and 
apportioned  among  all  others  doing  duty  on  board,  and  borne  upon  the  books,  according  to 
their  respective  rates  of  pay  in  the  service. 

Fhurth.  When  one  or  more  vessels  of  the  navy  shall  be  within  signal  distance  of  another 
making  a  prize,  aU  shall  share  in  the  prize,  and  the  money  awarded  shall  be  apportioned  among 
the  officers  and  men  of  the  several*  vessels  according  to  the  rates  of  pay  of  all  on  board 
who  are  borne  upon  the  books,  after  deducting  one-twentieth  to  the  flag-officer,  if  there  be 
any  such  entitled  to  share. 

Fifth.  No  commander  of  a  fleet  or  squadron  shall  be  entitled  to  receive  any  share  of 
prizes  taken  by  vessels  not  under  his  immediate  command ;  nor  of  such  prizes  as  may  have 
been  taken  by  ships  or  vessels  intended  to  be  placed  under  his  command  before  they  have 
acted  under  his  immediate  orders;  nor  shall  a  commander  of  a  fleet  or  8(iuadron,  leaving 
the  station  where  he  had  the  command,  have  any  share  in  the  prizes  taken  by  »hip8  left  on 
such  station  after  he  has  gone  out  of  the  limits  of  his  said  command,  nor  nftor  he  has  trans- 
ferred his  command  to  a  successor. 

SiMh.  No  officer  or  other  person  who  shall  have  been  temporarily  absent  on  duty  from 
the  vessel,  on  the  books  of  which  he  continued  to  be  borne  while  so  absent,  shall  be  deprived,  in 
consequence  of  such  absence,  of  any  prize  money  to  which  ho  would  otherwise  be  entitled. 

Sfi».  4.  And  be  it  further  enacted,  That  a  bounty  shall  be  paid  by  the  United  States  for 
each  person  on  board  any  ship  or  vessel-of-war  belonging  to  an  erfemy  at  the  commence- 
ment of  an  engagement,  which  shall  be  sunk  or  otherwise  destroyed  in  such  engagement, 
by  any  ship  or  vessel  belonging  to  the  United  States,  or  which  it  may  be  necessary  to  de- 
sLioy  in  consequence  of  injuries  sustained  in  action,  of  one  hundred  dollars,  if , the  enemy's 
vea^eX  was  of  inferior  force ;  and  of  two  hundred  dollars,  if  of  equal  or  superior  force ;  to 
be  divided  among  the  officers  and  crew  in  the  same  manner  as  prize  money ;  and  when  the 
actual  number  of  men  on  board  any  such  vessel  cannot  be  satisfactorily  ascertained,  it  shall 
be  estimated  according  to  the  complement  allowed  to  vessels  of  their  class  in  the  navy 
of  the  United  States ;  and  there  shall  be  paid  as  bounty  to  tl«  captors  of  any  vessel-of-war 
captured  from  an  enemy,  which  they  may  be  instructed  to  destroy,  or  which  shall  be 
imutediately  destroyed  for  the  public  interest,  but  not  in  consequence  of  injuries  received  in 
action,  flfty  dollars  for  every  person  who  shall  be  on  board  at  the  time  of  such  capture. 

Ssa  5.  And  be  it  furtheir  enacted^  That  the  commanding  officer  of  every  vessel,  or  the 
senior  officers  of  all  vessels  of  the  navy,  which  shall  capture  or  seize  upon  any  vessel  or 
vessels  as  a  prize,  shall  carefully  preserve  all  the  papers  and  writings  found  on  board,  and 
transmit  the  whole  of  the  originals,  unmutilated.  to  the  judge  of  the  district  to  which  such 
prize  is  ordered  to  proceed,  with  the  necessary  witnesses,  and  a  report  of  the  circumstances 
attendin    the  capture,  stating  the  names  of  vessels  claiming  a  share  thereof;  and  tho  com- 
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manding  oflSoer  of  every  reuel  in  the  navy  entitled  to,  or  claiining  an  awsrd  of  prize  raooeT. 
Bballf  aa  early  an  practicable  after  the  capture,  tranamit  to  the  navy  department  a  cotsqiei: 
list  of  the  olfleor.4  and  men  of  his  vessel,  entitled  to  share,  inserting  thereon  the  quaUtr  &: 
•very  person  rating,  on  pain  of  forfeiting  his  whole  share  of  the  prize  money  restiltzn?  froa 
«ach  capture,  and  sutfering  such  further  punishment  as  acourt-uiartixil  shall  adjudge*. 

8»0.  6.  And  bf  it  further  enacted,  That  any  armed  vesaol  in  the  service  of  th*  FbjihJ 
States  which  shall  make  a  capture^  or  assist  in  a  capture,  under  ciFcumstaneas  which  wootd 
entitle  a  vessel  of  the  navy  to  prize  money,  shall  be  entitled  to  an  award  of  prise  mouey  in 
the  same  manner  as  if  such  vessel  belonged  to  the  navy,  and  such  prize  money  shall  be 
distributed  and  a])portioned  in  the  same  manner  and  under  the  same  rules  and.  regnlatioBS 
aa  provided  for  persons  in  the  naval  service,  and  paid  under  the  direction  of  the  secretair 
of  the  navy. 

Seo.  7.  And  he  U  farther  enacted^  That  no  person  in  the  navy  shall  take  out  of  a  prize,  cr 
vessel  seized  iis  a  prize,  any  money,  plate,  goods,  or  any  part  of  her  equipment,  unleee  it 
be  for  the  better  preservation  thereof,  or  absolutely  necessary  for  the  use  of  any  of  iht 
vessels  or  armed  forces  of  the  United  States,  before  tiie  same  shall  be  adjudged  lawful  pri& 
by  a  competent  court;  but  the  whole,  without  fraud,  concealment  or  embezzlement^  sbafi 
be  brought  in,  and  judgment  passed  thereon,  upon  pain  that  every  person  offirading  hsnsa, 
ahall  forfeit  his  share  of  the  capture,  and  suffer  such  further  punishment  aa  a  oouiViDarcbl 
ahall  adjudge. 

Skc.  8.  And  he  it  further  enacted,  That  no  person  m  the  navy  ahall  strip  off  the  ek42ieaL 
or  pillage,  or  in  any  manner  maltreat,  persons  taken  on  board  a  prize,  on  pain  of  audi 
punishment  as  a  murt-martial  shall  adjudge. 

Sec.  9.  And  be  it  further  enacted,  That  all  ransom  money,  salvage,  bounty,  or  prooeedaef 
forfeiture  or  confi  scat  ion,  accruing  or  awarded  to  any  veasel  of  the  navy,  shall  be  distributed 
and  paid  to  the  officers  and  men  entitled  thereto,  in  the  same  manner  as  prize  money,  under 
the  direction  of  the  secretary  of  the  navy. 

Sbo.  10.  And  be  U  further  enacted,  That  any  person  entitled  to  wages  or  prize  money  mar 
have  the  same  paid  to  his  assignee,  provided  the  assignment  be  attested  by  the  captain  sod 
paymaster ;  and  in  case  of  the  asaignment  of  wages,  the  power  shall  specify  the  precise 
time  they  commence.  But  the  conmiander  of  every  vessel  is  required  to  discourage  his 
orews  from  selling. any  pert  of  their  wages  or  prize  money,  and  never  to  attest  any  power 
of  attorney,  until  lie  is  satisfied  that  the  same  is  not  granted  in  consideration  of  money  gives 
for  the  purchase  of  wages  or  prize  money. 

Ssc.  1 1.  And  he  it  further  enacted,  That  all  money  accruing  or  which  has  already  accrued 
to  the  United  StatcM  from  sale  of  prizes  shall  be  and  remain  forever  a  Aind  for  the  payment 
of  pensions  to  tlic  ofUcers.  seamen,  and  marines  who  may  be  entitled  to  receive  the  same: 
and  if  the  said  fund  shall  be  insufficient  for  the>  purpose,  the  public  faith  is  hereby  pledged 
to  make  up  the  deticiency;  but  if  it  should  be  more  than  sufficient,  the  surplus  shall  be  ap- 
plied to  the  making  of  further  provision  for  the  comfort  of  the  disabled  of&oers,  seamen,  and 
marines 


No.  VIII. 

DBPAETMBNT  OIRCULAB  LETTERS  OF  INSTRUCTION  TO    NAVAL  COM- 

MANDERS. 

(OIRCULAB.)  ^ 

Navy  Dbpartmeit, 

Mny  14,  1861 
Commanding  officers  of  vessels  of  the  navy  will,  in  cases  of  captures  mode  by  them,  U 
held  to  a  strict  observance  of  the  requirements  of  law  in  relation  to  captured  vessels. 
The  first  section  of  the  "  Act  for  the  better  government  of  the  navy  of  the  United  States," 
1  April  23,  1800,  provides  that — 
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^  AjtT.  t.  Theoommanding  ofi&cer  of  erery  ship  or  Teasel  in  the  navy,  who  shall  capture 
or  aeize  upon  anj  Tessel  as  a  prize,  shall  carefullf  preserve  all  the  papers  and  writings  found 
on  board  and  transmit  the  whole  of  the  originals,  uumutilated,  to  the  judge  of  the  district  to 
-which  such  prize  is  ordered  to  proceed,  and  shall  transmit  to  the  navy  department  complete 
lists  of  the  officers  and  men  entitled  to  a  share  of  the  capture,  inserting  therein  the  qualitT* 
of  every  person  rating,  on  pain  of  forfeiting  his  whole  share  of  the  pr{/.e  money  resulting 
from  such  capture,  and  suffering  such  further  punishment  as  a  court-martiui  shall  adjudge." 

'*  Art.  8.  No  x>erson  in  the  navy  shall  take  out  of  a  prize,  or  a  vessel  i^oized  as  a  prize, 
any  money,  plate,  goods,  or  any  part  of  her  rigging,  unless  it  be  for  the  better  preservation 
thereof,  or  absolutely  necessary  for  the  use  of  any  of  the  vessels  of  the  United  States,  before 
the  same  shall  be  adjudged  lawful  prize  by  a  competent  court;  but  the  whole,  without 
fraud,  concealment,  or  embezzlement,  shall  be  brought  in  and  judgment  passed  thereon,  upon 
pain  that  every  person  offending  herein  shall  forieit  his  share  of  the  capture,  und  suffer  such 
further  punishment  as  a  court-martial,  or  the  Kiourt  of  admiralty  in  which  the  prize  is  ad- 
judged, shall  impose." 
I       "  Art.  9.  No  person  in  the  navy  shall  atrip  off  their  dothea,  or  pillage,  or  in  any  manner 
u  maltreat  persons  taken  on  board  a  prize,  on  pain  of  such  punishment  as  a  court-martial  shall 
'J  adjudge." 

Whenever  it  shall  be  necessary  to  take  any  part  of  the  captured  property  for  the  use  of 
the  United  States,  a  correct  inventory  shall  be  made  of  property  so  takcu,  and,  also,  a  careful 
appraisement  of  its  value,  by  suitable  officers  qualified  to  judge  of  such  value:  the  inventory 
and  appraisement  to  be  made  In  duplicate—one  part  to  be  transmitted  to  the  navy  depart- 
ment, and  the  other  to  the  judge  or  United  States  attorney  of  the  district  into  which  the 
prize  is  sent. 

If,  from  unavoidable  circumstances,  it  should  become  necessary  to  sell  any  portion  of  the 
captured  property,  a  full  report  of  the  facts  shall  be  made  to  the  United  States  attorney  or 
judge  of  the  district  into  which  the  prize  is  sent,  and  any  proceeds  of  sale  shall  be  held 
subject  to  the  order  of  the  district  court 

The  law  requires  that  the  master  of  the  captured  vessel  shall  be  sent  in,  his  evidence 
being  considered  primvy ;  and  as  many  of  the  officers  and  crew  of  the  captured  vessel  as  can 
properly  be  taken  care  of  should  be  sent  forward,  in  custody  of  the  prize  master,  who  will 
report  immediately  on  his  arrival  to  the  United  St&tes  attorney,  as  well  as  to  the  depart- 
ment 

The  prize  master  will  vigilantly  guard  the  captured  property  intrusted  to  his  care  from 
spoliation  and  theft,  such  offences  leading  to  a  forfeiture  of  the  prize  money,  both  of  the 
crew  and  the  prize  master. 

A  full  report  will  be  made  to  the  navy  department  of  all  the  material  facts  attending  a 
capture,  and  the  report  will  state  particularly  what  piibHo  ships  or  vessels  were  in  sight  at 
the  time  of  capture,  and  entitled  to  share  in  the  prize;  and  the  commanders  of  fdl  vessels 
entitled  to  share  will  transmit  complete  prize  lists  to  the  navy  department 


a  V.  POX. 
Ading  Secretary  of  the  Niavy. 


(OIRCULAR.) 


Navy  Departioemt, 

Naveniber  6,  1861. 

The  attention  of  commanding  offioers  in  the  navy  is  called  to  the  following  extract  in 
relation  to  their  dutitd,  from  the  29th  article  of  the  act  of  April  23,  18uo,  for  the  better 
government  of  the  navy : 

**  He  shall,  whenever  he  orders  officers  and  men  to  take  char^^e  of  a  pri/o  and  proceed  to 
the  United  States,  and  whenever  officers  and  men  are  sent  from  his  Fliip,  tor  whtitever  cauae^ 
take  care  that  eaeh  man  be  furnished  with  a  complete  statement  of  liis  atnrount,  specifying 
the  date  of  his  enlistment  and  the  period  ond  terms  of  his  service,  which  iicoount  shall  be 
signed  by  the  commanding  officer  and  pirrser." 

These  requirements  must  be  strictly  complied  with,  and,  in  addition,  duplicate  Btatements 
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must  be  forwarded  to  the  paymaster  of  the  Yesael  or  station  to  whi<di  the  men  are  nc. 
together  with  a  descriptive  list  of  the  men  'sent,  according  to  the  form  here  aimexed: 


Namea  of  Oreu!. 


EnUsted, 


Where  Bom  and  Penonal  Deacriptum 


City,  Town,  or 
County. 


I 


i-§! ' 


I 
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FORM  OF  LETTER  OF  INSTRUCTION  TO  PRIZE  MASTER& 


U.  a  8.- 


Off- 


8ib: 


186 


Proceed  with  the  - 


•  under  your  charge  to  the  port  of  • 


'  and  there  delirw 


her,  together  with  the  accompanying  papers  (which  are  all  that  were  found  on  board)  sod 
the  persons  retained  as  witnesses,  to  the  judge  of  the  U.  8.  District  Court,  or  to  the  V.  S 
prize  commissioners  at  that  pUce,  taking  his  or  their  receipt  for  the  same.  Tou  will  not 
deliver  either  hor,  the  papers,  or  the  witnesses,  to  the  order  of  any  other  person  or  parties 
unless  directed  to  act  otherwise  by  the  navy  department  or  flag-officer  oommandi^  \\» 
squadron. 

The  was  seized  by  this  vessel,  under  my  command,  on  the day  of 

186  ,  off  this  port,  for  violating  the  rules  governing  the  blockade  at  present  instituted  bf 
the  United  States ;  and  of  the  circumstances  attending  the  case  you  are  sufficiently  aware, 
and  will  communicate  them  when  required  to  do  so  by  competent  authority. 

On  your  arrival  nt ,  and  immediately  after  yon  have  visited  the  jndge  or  pn» 

oommitisioncrs,  you  will  call  upon  the  U.  S.  district  attorney  thereat,  show  him  these  in- 
structions, and  give  him  any  information  concerning  the  seizure  be  may  solicit  Then  voo  wiD 
next  report  yourself,  in  person,  to  Uie  commanding  officer  of  the  navy  yard  thereat,  sboirliiD 
also  these  instnictions,  and  ask  his  directions,  when  needed,  as  to  the  disposition  of  your- 
self and  the  rest  constituting  the  prize  crew.  Finally,  when  duly  notified  by  the  judge. 
prize  commissioners,  or  district  attorney,  that  your  services  are  no  longer  wanted  bf  tii« 
court,  you  will  at  once  return  to  your  vessel,  taking  with  you  the  men  under  your  comoand 
and  the  receipt  above  alluded  to,  unless  otherwise  ordered  by  superior  authority. 

You  will  receive  herewith  a  communication  for  the  secretary  of  the  navy,  giving' hun* 
detailed  account  of  the  prize.    This  you  will  mail  immediately  on  your  arrival  at ^ 

Your  attention  is  called  to  the  annexed  "Circular,"  Utely  issued  from  the  na>7 depart- 
ment, to  which  have  been  added,  since  it  was  issued,  the  words,  in  the  last  ipsrsf^f^ 
beginning  with  "  together  with  a  descriptive  list,"  Ac ;  whidi  you  will  see  is  complied  wiUi, 
in  every  particular,  before  sailing  with  your  pr|ze. 

Very  respectfhlly,  your  obedient  servant, 


To- 


Commanding  TJ.  Sb  8. ' 
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No.  IX. 

PROCLAMATION  OF  EMANCIPATION. 

BT  TEX  PBBSIDENT  OF  THE  T7NITED  ffTATES  OF  AMXRICA. 

I,  Abraham  Lincoln,  Proaidont  of  the  United  States  of  America,  and  Commander-in- 
Chief  of  the  Army  and  Navy  thereof,  do  hereby  proclaim  and  declare,  that  hereafter, 
as  heretofore,  the  war  will  be  prosecuted  for  the  object  of  practically  restoring  the  con- 
stitutional relation  between  the  United  States  and  the  people  thereof  in  which  states  that 
relation  is  or  may  be  suspended  or  disturbed ;  that  it  is  my  purpose,  upon  the  next  meeting  of 
Congress,  to  again  recommend  the  adoption  of  a  practical  measure  tendering  pecuniary  aid 
to  the  free  acceptance  or  rejection  of  all  the  slave  states  so  called,  the  people  wl^creof  may 
nut  then  be  in  rebellion  against  the  United  States,  and  which  states  may  tlien  have  volun- 
tarily adopted,  or  thereafter  may  voluntarily  adopt,  the  immediate  or  gradual  abolishment 
of  slavery  within  their  respective  limits;  and  that  tlie  eflforts  to  colonize  persons  of  African 
descent  with  their  consent,  upon  this  continent  or  elsewhere,  with  the  previously  obtained 
consent  of  the  governments  existing  there,  will  be  continued. 

That  on  fht  first  day  of  January^  in  the  year  of  our  Jjord  one  thousand  right  huhdred  and 
sixty-three,  all  persons  held  as  slaves  tpithin  any  state  or  any  designated  part  of  a  state,  the 
people  whereof  shaii  then  be  in  rebellion  against  the  JJnited  States,  shall  be  then,  thenctforward, 
and  forever,  free ;  and  the  executive  government  of  the  United  States,  including  the  mili- 
tary and  naval  authority  thereof,  will  recognize  and  maintain  the  freedom  of  such  persons, 
and  will  do  no  act  or  acts  to  repress  such  persons,  or  any  of  them,  in  any  efforts  they  may 
make  for  their  actual  freedom. 

That  the  Executive  will,  on  the  first  day  of  January  aforesaid,  by  proclamation,  designate 
the  states  and  parts  of  states,  if  any,  in  which  the  people  thereof,  respectively,  shall  then 
be  in  rebellion  agidnst  the  United  States ;  and  the  fact  that  any  state,  or  the  people  thereof, 
shall  on  that  day  be  in  good  faith  represented  in  the  Congress  of  the  United  States  by  members 
chosen  thereto  at  elections,  wherein  a  majority  of  the  qualified  voters  of  such  state  shall  have 
participated,  shall,  in  the  aJosence  of  strong  countervailing  testimony,  be  deemed  conclusive 
evidence  that  such  state  and  the  people  thereof  have  not  been  in  rebellion  against  the  United 
States. 

That  attention  is  hereby  called  to  an  act  of  Congress  entitled  "  An  act  to  make  an  ad- 
ditional article  of  war,"  approved  March  13th,  1862,  and  which  act  is  in  the  words  and 
figures  following: 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  hereafter  the  following  shall  be  promulgated  as  an 
additional  article  of  war  for  the  government  of  the  army  of  the  United  States,  and  shall 
be  obeyed  and  observed  as  such. 

"Article.  All  ofljcers  or  persons  in  the  military  or  naval  service  of  the  United  States  are 
prohibited  from  emplo3dng  any  of  the  forces  under  tlieir  respective  commands  for  the  pur- 
pose of  returning  fugitives  from  service  or  labor  who  may  have  escaped  from  any  person  to 
whom  such  service  or  labor  is  claimed  to  be  due,  and  any  officer  who  shall  be  foimd  guilty 
by  a  court-martial  of  violating  this  article  shall  be  dismissed  from  the  service. 

"  Section  2.  And  be  it  further  enacted,  that  this  act  shall  take  effect  from  and  after  its 
passage." 

Also  to  the  ninth  and  tenth  sections  of  an  act  entitled  "  An  act  to  suppress  insurrection, 
to  punish  treason  and  rebellion,  to  seize  and  confiscate  property  of  rebels,  and  for  other 
purposes,"  approved  July  17th,  1862,  and  which  sections  are  in  the  words  and  figures 
following: 

"Sec.  9.  And  be  it  further  enacted,  that  all  slaves  of  persons  who  shall  hereafter  bo 
engaged  in  rebellion  against  tlie  government  of  the  United  States,  or  who  shall,  in  anyway, 
give  aid  or  comfort  thereto,  escaping  from  such  persons  and  taking  refuge  within  the  lines 
of  the  army ;  and  all  slaves  captured  from  such  persons  or  deserted  by  them  and  coming  under 
the  control  of  the  government  of  the  United  States,  and  all  slaves  of  sui-h  persons  found 
in  (or  being  within)  any  place  occupied  by  rebel  forces  and  afterward  occupied  by  the 
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forces  of  the  United  States,  shall  be  deemed  captures  of  war,  asd  dhaS  be  forerer  free  of 
their  s«rvitude  and  DOt  again  held  as  slaves. 

"  Sec.  10.  And  be  it  further  enacted,  That  no  slave  escaping  into  any  state  territeiy,  or 
the  District  of  Columbia^  from  any  of  the  states,  shall  be  delivered  up,  or  in  any  way  impeded 
or  hindered  of  his  liberty,  except  for  crime  or  some  offence  against  the  laws,  unless  the  per- 
son claiming  said  fugitive  shall  first  make  oath  that  the  person  to  whom  the  labor  or  aervica 
of  such  fugitive  is  alleged  to  be  due,  is  his  lawful  owner,  and  has  not  been  in  arms  againM 
the  Unit<'d  States  in  the  present  rebellion,  nor  In  any  way  given  ail  and  comfort  thereto; 
and  no  pernon  engaged  in  the  military  or  naval  service  of  the  United  States  shall,  under 
any  pretence  whatever,  assume  to  decide  on  the  validity  of  the  claim  ol  any  person  to  tba 
service  or  labor  of  any  other  person,  or  surrender  up  any  such  person  to  the  claimant,  oq 
pain  of  being  dismissed  from  the  service." 

And  I  do  hereby  enjoin  upon  and  order  aU  persons  engaged  m  the  military  and  naval 
fiervice  of  the  United  States,  to  observe,  obey,  and  enforce,  within  their  respective  spheres  of 
service,  the  act  and  sections  above  recited. 

And  tlie  Executive  will  in  due  tim^  recommend  that  all  citizens  of  the  United  States 
who  shall  have  remained  loyal  thereto  throughout  the  rebellion,  shall  (upon  the  restoratioQ 
of  the  constitutional  relation  between  the  United  States  and  their  respective  states  and 
people,  if  the  relation  sliall  have  been  suspended  or  disturbed)  be  compensated  for  all 
losses  by  acts  of  the  United  States,  including  the  loss  of  slaves. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the  seal  of  the  United 
States  to  be  affixed. 

Bone  at  the  city  of  Washington,  thid  twenty-second  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-two,  and  of  the  Independence  of  die  Uni- 
ted States  the  eighty-seventh. 

AURATTATtf  LINOOLN. 
By  the  President 

William  H.  Sbwabb,  Secretary  of  Stale. 
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